AtitsMay 7, 2020, meeting, the Bosrd of Governors voted to publish pro
posed Alaska Rutle of Professional Condurt (ARPC) 8 4(f-{z) to the member-
-chp, You can submit corpments regarding ke proposed rule to Bar Couns
ia email ar shanakan@alazkabar ore or by mail to the Alszka Bar Associa-
tion, P.O. Box 100278, Anchorage, AK 885210, Comments should be received
no iater than August 10, 2020,

Propozed ARPC 8. 4if.(g) was unanimousiy agreed upon by the Alaska
Rules of Professional Conduct Committes, after consideration of ail the com-
ments submitted and workine carefully and cordislly throush Commirtes
memoers’ Various opinions and concerna about the Ruls

How discussion of a rule against discrimination
and harassment began

On March 19, 2018, then-Bar Counssl Nelson Pags veceived a letter from
then-Alsska Avtoraey General Jahne Lindernuth thar deacvibed offensive
conduer that did not appesr to be prohibived under che %_&3 vz Rulez of Pro.
fezsional Conduer. She staned:

We have recently encountered incidents in which an assistant at.
torney geneval has been subjected to conduct by opposing counsel thar
could constirute legal sexual harvassment.

We have reviewed the Alasks Bules of Profeasional Conduct and ave
unzure whether the eondust i3 actisnable under the Rulsa [ ask the
Comeictes to consider this guestion: Is sexual harazsment of opposing
counsel a violation of the Alaska Rules of Professional Conduct. and if
zo, whish rule would apply?

Ay Page vezenvched che status of ABA Model Rule 8 ﬁgl, which exprass.
Iy addresses disevbmination and harassment, and how other juvisdictions
had responded 1o that proposal. Ha then referved the msney 1o the Come
mirree with his veseavch.

ABA Model Rule 8.4{d) and its omission from the Alaska Hules

Te may be helpful o briefly touch upon thar gueation — whether a pres.
ent Ataska Rule of Professional Conduct {"the Alaskza Rules”) applies 1o ha.
razsment or diserination,

Heveral revisions of the Model Rules ago, the ABA proposed Model Ruls
8.4, which provides that it is professional mizconduct for a lawyer 1o

{d) engage in conduct that i3 preiudicisl to &}w adninis.
trarion of justice,

The Committee reviewed that propesal and determined chat this phrase
WAS teo v agw: Tt fasled to inform a practitioner of what was pmh;bimﬂ and
did wor provids Bar Counszel with & meaningful tood S enforcement, The
Board of Goveraors agreed with the Committed's resommensdation net 10
adopt 8.40d), Thereforve, ABA Model Rule 8.4(d) does not appear in the Alas.
ka Rules.

Although it may be that some bar asseclavions vze thely veralons of Aod.
el Bule & 4(d) as o basis for discipline for harassment and discrimination,
the Committes maintaing that the Alasks RBules must vrovide move precize

gFuidance,
ABA Model Rule 8.d(g)
ABA Model Bule 8 d(g) provides that it is professional mizconduct for a
lawysr 1o
(g engage in conduct that the lawyer knows or reasonably should bnow
is havassment or discriminazion on the basis of vace, sex, relizon, national
origin, ethniciey, disability, ave, e Rtation, genders idensity, marial

status or sociceconomic status in conduct relaced ro the practice of law. This

paspgraph does not limie the ability of 3 lawver o gecept, decline oy with.
draw from a representation in accordance with Rule 116 This paragragh
does not preciuds legirimate advice or adrocacy congistent with thess rul@a

[ ersating a procedure for updatine the Alaska Rules, the Alasks 3¢
preme Court informed Bar Counsel and the Commitese thar, to the extent
possible, it would prefer that the Alaska Rules track the ABA Bules. The
value of thar uniformity is that decizions from other jurisdictions regard-
ing the application of a rule may be mors mstractive 3F Alasks’s vule 12 the
Aame

Bt in this instance, no jurisdiction has adopted ABA Moda 8.4
batim, so conformity of an Alaska rule to the ABA Nodel Rule would not
advance that goal,

_ Inadvance of its meeting on September 5, 2018, the Board of Governors

ireuiated a draft rule addressing discvimination and harassment, which
tracked an earlier proposed version of ABA Model Bule 8. 4455 71 ke Commit-
tee carefully reviswed the comments recerved and req.ze«ted that the draft
rule be remanded to it for additionai work. The Board of Governors agresd.

Specifie issues the Conumittee researched and discussed

ABA Model Rule 8.4(2) and the Committes's proposed Rule 8.4¢0-(g) axs
found in a side-by-side format on page &,

The Committes derérminad that the llowing aspects of ABA Jodsl
Rule 8.4(g) needed o be evaluatad and possibiy revised:

{1} determination of the appropriate mental state - ABA Jodel Rule
&.4{g) inciudes a negilgent mental state;

{&] providing definitions of harassment or dizcrimination - ABA
Model Rule 8.4(2) does not define those terms;

(3] determunation of protected classes for the discrinination portion
of the Rule and addressing the possibilicy thae, as drafted. ABS Mods!
Rule 8. 4¢{g) would require a linkave of havassment to a protected glrssin
ordey to support disciplins;

{41 determination of the zcope of covered activizies -
Rule 8.4(g) covers a broad scope of aceavity

(31 derermination of whether the rule should apply ro workplace ha-
rassment or discriminzzion - ABA Jlodel Ruls 8 4(g) does 20

The materials reviewed by the Compiines in addressing 1hese gues-
tions include: ABA Model Rule 8.4(g) and its lensthy supporting re i
comments receivad fom Bar miswabers: the comments recsived fom non-

ABA Model

Board 'pmpéses Alaska Rule of Professional Cendiiét 8.4(f)-(q)

2018 Bosed of Gor-
z. & summary prepared by Bar Counzal Nelson Page of what
have dons with rezard ro ABA hodel Rule 8.3ig,
which concluded that ar char time only one bay assoctarion had adopted It
in near-verbatim form; zeveral United Stares Supreme Court cases disruss-
ing the Firat Amendment and the scope of what ;p&&a:z Ay ‘E.*a e
several law review ardcles &se cuzzing the scope of o
severn] municipal codes from across Alasks
Alasks statures psrraning E}“J’ Human Richs
Alaska crimins! statutes prohibiting havassment Sﬂd p"“‘";ﬁ:zw snhanced
sentencing in a cviminal case if the victizm 15 & member of a prosecred clsss,
and that ztatus was relared to the offense; and g beisf orsrview of the 4.
eral TEOC.
The Commirtes met on 3ix covasions to review and dizcuss these mara.
rials in an effors to vesolve these questions. Significant work was dons by
members in preparation for sach meeting. Comments, vesearch mater

research tins, and proposed edits were eironisted br members arlor 1o and
&r each MeEsting.

Bar wembere: rthe compasnts made st the Sepremwber 3,
srnors meeting

orher bar associations

25

{1} menzal state

ABA Model Bule 8 4z includes the menral stare "or reasonably should
Enow,” whish iz the menral stare Iinked to negligence. There la oo wgmmg
ment that the asor in fact know thae thely conduer constirures diserimd
nation o havassment, Many of the coruments and the army Teview s-ﬁ
expressed concern about this aspest of ABA Mudei Bule £ w}w}.

The Committes agrees that “ar » :Lw&b"" should know” showld not be

included in the Alaska Rule One of the mowr important factors in veach-

-!L,, that conclnzion was Alssks Rfﬁﬁ of Profeasions! Conduct 2.3, which
defines “knowingly” az Blows:

“Hnowingly” . . . denotes acrual kaowiedes of the frot in
gusstion. A person’s knowledre may be lnferred Sow o
cumstances,

In light of Bule § 1k, & simsle depal tha té’za attorney 8i& ot kusw
that the conduct conseitursd havessment or invidisus diseviminarion will
nor end the inguiry, Under Propozed Buls £.3¢40, Bar Counzel will be fully
empewared 1o look to the aperitie mﬁmg the *mamm&mw of that con.
duct, and 1o any other velavant avidence in detsremining i the sevion was
done "kuowingly

23 seope of covered antivities
The sriginal propossd AR Model Rule, which the Board of Governors
siveulaved for comment in 2019, provided that the prohibition would apply:
i representing clients; i.ztm*”ami@g with Witnestes, Sow seEers, court
personne], lawyers and others while enmgw iy the praceice of lawy e
erating or mansging & law fiv : oy participaning in bar
association business or social astivities in connection with the practice
of law.
Condues related to the vy actice ol lay
There were many comments about *hs application of thiz hroad lan.
guage, with individuals concerned abous the possible imposition of disg.
piine for comments ms&& at Bar functions snd social gatherings, orin Hip-
sarring oy &pmmg legizincive steps or court decizions. Thews were also
comments raizing Fiver Amendmant 1ssuss mn {“s:zfmxzm*m mwxﬂi -
merous materials an this paint, including i tl
ment Distinguishing Between Ikmmmmmwﬁf Spanch 31 The
Geargetaun J alof Lepal Erhies 319 (2018 by Professor Rebecss Aviel
The Committee agrees that ABS Madel Rule 8 &g miekhy pose E“"i%{
Smendment issues, Accordinely, the Committee ultinat aiss mz;ﬁi:f:a& ABA
Modet Rule 2 4ty 51&1*;:3% 15 Lt the seone of the sropssed Alashs Hule
In the Comment to the ABA iodel Rule, “conduce related to the practice of
law” iz zaid 1o include:
representing chents, interscting with witnesses cowerk
personnel, lawrers and others whils sng
arating 232‘ FHEns g & o firm or law pra
aszzooiation, business o s0eial
of law.
The Commuttes narrowed apphcation of the Alazka Rule 1o conduct thar
impacts the administration of justice as noted in the Commnent 70 the Rule:
[0lur justics system depends on the sfectivensas of Ladve s:m‘
s2l. One of the %*ﬁ&amﬂ:a% aims of our coust vuiss, §
of Professional Conduct, 2 to azsure that adver
:mmt"f o prepare nmf present theiy cass
R 4
Dart

5, COUTT
ad o the prassize of law op-
e; and participating in bar
aeial activities in connection with the practios

& an egual
30 as to advance the
harassmens of o invidicus
pants 6 & masier can imnair their

aueﬂiwm wk’eﬂwr @3 advocates for opposing views oy a3 officers of
the court. An attornsy whe Enowingly engagss in sush sondust per.

verts sdrosasy, obatructs the proper administration of justice, and tn.

dermines public respect for, and acceprance of our adrerzary system

and the Isgal profession

This iz not to sugzest by sgresing to this narrower scops the Commit.
tes suppOTts, sncourages, or condones other dscrininstion or harassment.
Rather, itis an aai‘:nw.e&mn‘ that the Alnska Rules 85 aot apply to ail
aspects of a Bar member’s personsl bfe, personal actions, or personal deci-
sions. and that a mule af p1 inual comdust should forus on sctions that
can have a negative € the gﬁm j

The Comeritree bel
andce.
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includes workplace barassiesnt and discrimina-

Continuned on page T



Board p:mpéséé Alaska Rule of 'P'rofessiahal Condizét 8.4(H-(9)

Continued from page §

should an ageney ke zh: 53

cipling,

cinzses. Thes w:z‘qltca mthee

tor 83 8 basis for diseindine The Com

sttes concuded that Bar Coun.
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] am{ the 'JLmb_;:ams Bﬁﬂu ave not fully

ated sub-
izzinline
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§—~ iman “13%% Cnmmuvnw or the EEOC

arasyment o invidious discrimg

lawyer's
judisia! determinsrion of empinn

determine the conduct took p'iaf:&:-. Specifically, the Rule provides:
smonal misconduct for &

lamver 1o IROWingly engsCs in

nation in the lawyse's deslings with
and others working for that ~a‘zz»:""“z.-zw oy for thet
wm i the lawyey's comduer yesuliz in s 8

fnal BZENCY o

snt mizennduer or ﬁ;:::'irm_*’mt.ﬂ&

{3} protecred classes covered b}' the discrimination portion
of the rule

o avoid any ambi

ad to veguire that both harasament
=d 19 2 protected o
FUity, the Commirtes
prohibirion of havassment defined m Propossd Ruls 8 40ev
1o 8iy protected class of individuals. The prohibinon of invidious dismimi.
aation defined in Proposed Rule 8.4(gi3) 13 Haled o protecsed classes.

in oyder to suppot dis
= has made clear that the
13 iz pot Yinked

The Commurtes veviewed ADA Medel 544z and i23 st of protected

t did not &

Hminatins of sne peo teﬁe& slass: “socinEos.

Human Righez Com
vide e ain snbanesd ysmbammm
wonid expand the scope of 7
addizional changss were m sc&z o the ABA Mods] rule:

ol srarus.” The ABA ve

plain why tids class was included,
«mm w nm e, The Commines
Tive recmed i

agr.i':eﬁ that,
o 1he ADA N Was

.w&nm PR CISE TEXM T nmludﬁ imthe Alazka Bule

The Commiries *"_’.‘. review the seepe of proterted claszes in the Alasks

+  “gendey replaces “zex

and z*»cmi

hate crimes” visnms. .?*M ayesn, the fllowing

Lo, xw*"a.,a% ofthe Alasks Crominal Code vhar proe

g Alashka legislation that

o

» “color” iz included
« “zezual idenvry” 13 included
< “pregnancy o 3}&.&‘.1"’%@. i3 included
« “erevan status’ is ncludsd
{4) definition of harassmeni

ABA Mods] Buls 8. 42) doss aot include 5 definition of harasament, but
its Comment provides:

Harazsment includes sexual harassment and derogetory or demeaning
verbal or physical conduct. Sexual harsssment i:‘zcludzs unwelcome sexual
advanczs, reguests for aexusl favors, and other unweleome verbal or physi-

-zl contact of & sexua!l nature. The subatantve law of ant:-discrmation
and snti-harsssment statutes and case law may guede application of para.

smnTes has a!ways req‘n,, 4 that mportant werms be defined,
either in the zpecific rule frseld, or in :hf_ definitions found in Alssls Rule
9 1. The Comwenities coneinded 'hm the definizion of herassment should 9=
in the yule irself, selzcred one based on the formulation used by the EEOC
and included it in Proposed Rule &.4(g1).
(5) definition of invidious diserimination
The Comymittes bazed the definition of invidious discrimination on the
Copmentary to the Alaska Code of Judicial Conduet 20, Of note is
the insertion of the word “invidicus,” prior to the weord diseriminarion, This
term, w,nmcu;) md in the law, is ro highlight that the Rule iz not intend.
&6 t apply 1o the simple pyocess of making choices. Rather, the uamﬁa&

weatmen: must have “no veasonabie relation to 4 legitimare purpose.” Pro-
pozed Rule B.4iz32) contains the defininien of "ipadions diserimination”
C Gnciuswn

z of ABA Model Rule £ 4(z). as
zarnent and invidious

Board of Governors Action Items

May 7, 2020
Approved the resuits of the Feb.
wumeyr 2020 bay exsm
Approved 12 sy it applis
sants xnd nine UBE ssovs trans.
ey applicanys for &&mwmn
m;m“m a Rule 23 (ALSOD

waver for Ellen Hague.

Vored 1o vasify the action of the
President and Executive Di.
FTELIOT RO remporaniy - the
i f i for the

September bar exam in live with
our capacity and limicz placed by
dizvancing reguirements; and 1o
direct the Exesutive Dirscsoer o
tonk into petting & lareer testing
;mw in Anchovage; and that a
subcommiztee be appointed W
diseuss optisns — Brown, Gra-
ham and Hofmeister
Approved the minutes of the

Jancary 2020 board mesting as
eovvected

Appointed an avwerds suboom
mmtes; Brown, Oraves, Ssbold
App"'o'“é:l pix‘ﬂ"-i‘r&t and reim
far Trosiee Counsel
iman i the Matter of

(‘&ﬁw Srewayy in the amount
50 from the Lawyers
Fund for Clisn: Protection
Approved publication of oo
possd AR E 4 for somurent.
Veted 19 purchase the bullding
at 240 K Strest (where the Bar
s&e iz currently locared) at the
price oifered by Alew Corp
TVoted 1o negotiate with First
Nariznal Bank reparding the
TatE and move the Bars CDs s
FNEB.
Vored to take 318 million from
the lameaerm capital peserve
and the working capisal ressrve,
with the remainder cor ing from

rhe fime of crediv 2t FXE.
5 m‘v&d t mmer &pﬁf[‘ﬁ}}ﬂﬂt&ﬁ S0
4 '3

tili: nonbinding Lettez t:u Intenc
serting out the basic terms with
Appointed 5 hiring subcomenit-
tee for the Lxecutive Diresior
position: Stone Grakam S Cex,
Hofmeister and Laonard

dizerimination while meetiy &g ths fallew ing goals:

+  nareows the vequired mental state
- narrows the seope of conduct covered
= provides definitions tocricical terms
«  yefines the soope of protecred classes
and provides clear nstice of what i3 consideved o be professional mis.
conduet
Cc-mmirme members Dunningron Babb, Maris Bahy, Marthew Block,
Pa‘i;wrr. Bundy, Andrea Hattan, Douglas Johmson, John Loh®, David
dannhetmer, Yale Meteger, Richard Monkman, John Novalk, Megan San-
done, John Murtagh, Chaiy.

Can’t find whom you're looking for?
Your directory may be out of date! Order
the latest edition every six months.
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Comparison of the ABA Model Rule with Aiaska Proposed Rule

) 7 ABA Mode] Bule 3.41g)
It 1= profezsions! mizeonduct for & lawyer ro:

iZ) engage i conduct that the lawrer knows or veazone®ly shouid know is

AEPC Commmirtes Proposel 8.4{5 snd (&
Tt iz professional mizsonduner f3r 5 lewyer oo

*ray

i enzagzs i comduet L_.s.r the lawyer bnow
13 inanon duning the lawyer's “nrefes

{2

harszement or dizerimination on the basis of reee, 3ax, relz.%w: maronsl or-
igie, ethnicny, disabilivy, sze sexusl oriemanon, gender idenrity, marival

ZLETUE OF 202 yoric Frates in conduer relared ro tha prasries of Lanr, Im-.
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draw from & vepresentation in sreordames wirh Puls 11 E&?ﬂgﬁﬂuh

dees not precinde leitimare advize or sdvosser conzizteny gm':Ex ﬁpﬁa ules
COMMENT

3} Disermmingmion an et by lewyers in vislenon
underming confidencs in the legal srofession and the lezsl wremm Bus
dizeriminanon includes harmful verbal oy physizal conducr thar maniiea
biss or prejudics towsrds others Havassment includes sbnusl herssrment
and dzrozstory or dewearins verbal ov physies] condurr. Bewos] harsss.
ment incindss snwsleomes sevval sdvances, wgua 1ts fre zevns! favors, snd
aeber unweleome versal or physical sonvact of £ sexual navars. The suks
ave law of anti-dissriminstion and ant-harsszmeny savuess snd oa
may guide sppbestinn of parsgraph 21

parszrash oo

4] Conduey velsed ro the practics of law melud henrs: mn-

or emplovess of 2 wz‘“m
ether Iaw frms; i3} parves, regurdie
counzel; of) wines zzsted

DEEEEE] OT ¢

In zddinen, wis p-w}:sabeu} mizonn
in harsssment or v mmmam*m& i && .&w& E ;b
lawyers, parslegals, smﬁ m:imw warking foe vher lnwyer oy for :
law e if the leervers condust zesults in 3 Sagl sgence or rudeis] derer
mingtion of employment misconduer or dinerimingriar

EFiny in ig,;w;um 7

Thiz rule does nor prohibics ..as;w. frome
L4 Ml‘»ﬁ‘;&ﬁ"« When B Wmt mprsharshon o g BEpEe 45 “33 b3 prarerial

esunseling

’":%'m rube does not Lm the ab 1.,:::; afs gu'}'e_r o sozepe, Sachine oy winbdvaw
o0l 8 FEDISESRIRCINN 1 Rsesrdanes wirk Bule 118

For purposes of paragyach of

Harasament” means werslosee srndust, whether verbal or phy

el
that ?:s:s e reazonsile relavion 00 5 legitimate 55 STELEE znd 13

Earacrimes wirh wirvnes 383, COW . SUREY F%#W«« Z&W"«“éé"a &«;;&42 gt
whils engazed yn the practice of law, ssersuing or menssing s law Sres oy
law praztics; and p@;w:;pm",w b by mraoctarioy, business or pocisl Sotive
tiRE 10 cannecnion with the practice of law. mewu ERAY engsTe I conduet
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eaintng gad sdvaneing diverse smploress or sponsoring diverse low student
aezmnizations
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o pay, and their shiirarion under Rula 67 4z H.B, Eppuintment feom
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the cleny's views or setivities. Sae Buls §.2 h;
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mg or &%wnw
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Fratus, pragasncy oY ggw-*hw OF BIAIRE X2 ¥ THEAIAD
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COMMENT
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Definitions

gt “Parts” denctes any persos wka TATCIDates 1

tersat in the outeome of sty marter Sr whish e b
COMMENT
Farties
In & lewsuit or proceeding befors 3 tribunal, then parteE motuds plammeife
snd defendsnts petitiomers and rmwzzim . vemolstmanis, TTEEE-Tom

danrs.

mxz«w e, cross-ged

znd 2l other PEI =k sguralint w}&s
in the lawsuit or ;xm@e&m— no martsr koo they sre demominared In the
m:&ﬂ":zﬁ &raﬁ‘:m‘é’ or Brtion 0 enioree of alter 2 tenirant of other agTEE-
i anid. or will be bexn

sﬁg&g@i conterns uni
then the only party

e Without interastion wit
=re the l@wyers cliznis
z of Profezzional
grds 1 the “iuza mmeincle Th




