
For forty years, federal law has protected religious conscience in the abortion 

context, in order to ensure that the “right to choose” includes citizens’ right to choose 

not to participate in, or fund, abortions.  Examples of bipartisanship at its best, the 

federal conscience laws have been sponsored by both Democrats and Republicans.
1
   

 Before the ink had dried on Roe v. Wade, 410 U.S. 113 (1973), a Democratic 

Congress passed the Church Amendment to prevent hospitals that received federal 

funds from forced participation in abortion or sterilization, as well as to protect 

doctors and nurses who refuse to participate in abortion.  42 U.S.C. § 300a-7.  The 

Senate vote was 92-1.
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 In 1976, a Democratic Congress adopted the Hyde Amendment to prohibit 

certain federal funding of abortion.
3
  In upholding its constitutionality, the Supreme 

Court explained that “[a]bortion is inherently different from other medical 

procedures, because no other procedure involves the purposeful termination of a 
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potential life.”  Harris v. McRae, 448 U.S. 297, 325 (1980).
4
  Every subsequent 

Congress has reauthorized the Hyde Amendment.   

 In 1996, President Clinton signed into law Section 245 of the Public Health 

Service Act, 42 U.S.C. § 238n, to prohibit federal, state, and local governments from 

discriminating against health care workers and hospitals that refuse to participate in 

abortion.  During the 1994 Senate debate regarding President Clinton’s health reform 

legislation, Senate Majority Leader George Mitchell and Senator Daniel Patrick 

Moynihan championed the “Health Security Act” that included vigorous protections 

for participants who had religious or moral opposition to abortion or “other services.”  

For example, individual purchasers of health insurance who “object[] to abortion on 

the basis of a religious belief or moral conviction” could not be denied purchase of 

insurance that excluded abortion services.  Employers could not be prevented from 

purchasing insurance that excluded coverage of abortion or other services.  Hospitals, 

doctors and other health care workers who refused to participate in the performance 

of any health care service on the basis of religious belief or moral conviction were 

protected.  Commercial insurance companies and self-insurers likewise were 
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protected.
5
   Since 2004, the Weldon Amendment has prohibited HHS and the 

Department of Labor from funding government programs that discriminate against 

religious hospitals, doctors, nurses, and health insurance plans on the basis of their 

refusal to “provide, pay for, provide coverage of, or refer for abortions.”
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 As enacted in 2010, the ACA itself provides that “[n]othing in this Act shall be 

construed to have any effect on Federal laws regarding (i) conscience protection; (ii) 

willingness or refusal to provide abortion; and (iii) discrimination on the basis of the 

willingness or refusal to provide, pay for, cover, or refer for abortion or to provide or 

participate in training to provide abortion.”  42 U.S.C. § 18023(c)(2).  The ACA 

further provides that it shall not “be construed to require a qualified health plan to 

provide coverage of [abortion] services . . . as part of its essential health benefits.”  

Id. § 18023(b)(1)(A)(i).  “[T]he issuer of a qualified health plan . . . determine[s] 

whether or not the plan provides coverage of [abortion].”  Id. § 18023(b)(1)(A)(ii).
7
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 Essential to ACA’s enactment, Executive Order 13535, entitled “Ensuring 

Enforcement and Implementation of Abortion Restrictions in [ACA],” affirms that 

“longstanding Federal Laws to protect conscience . . . remain intact and new 

protections prohibit discrimination against health care facilities and health care 

providers because of an unwillingness to provide, pay for, provide coverage of, or 

refer for abortions.”  75 Fed. Reg. 15599 (Mar. 29, 2010) (emphasis added).  Former 

Representative Bart Stupak (D-Mich.), who voted for ACA based on his belief that 

Executive Order 13535 would protect conscience rights, has stated that the Mandate 

“clearly violates Executive Order 13535”
 8

 and has filed an amicus brief in some 

courts explaining how the Mandate violates the ACA itself, as well as the Hyde and 

Weldon Amendments.
9
    

 By trampling religious conscience rights, the Mandate disregards the ACA’s 

own conscience protections and defies the Nation’s traditional commitment to 

bipartisan protection of religious conscience rights.   
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