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No.

IN THE SUPREME COURT
OF THE STATE OF MONTANA -

IN RE PETITION OF THE

STATE BAR OF MONTANA

FOR REVISION OF THE MONTANA
RULES OF PROFESSIONAL CONDUCT

. Petition in Support of Revision of the Montana Rules K
of Professional Conduct

/-
{

COMES NOW, the State Bar of Montana together with its Ethics
Committee, and r,c_:spect_fhlly petitions this Court to revise eighteen rules and a

- portion of the preamble of the Montana Rules of Professional Cdndﬁct.

MEMORANDUM IN SUPPORT OF PETITION

1. The Court has the exclusive authority to establish rules governing the professional
conduct of attorneys. '

Article VII, section 2(3) Qf the 1972 Montana Constitution grants the
Supreme Court the authority to make rules governing the conduct of the members | |
of the State Bar. The Mpntana Supreme Court has construed this provision to give-

. the Court “exclusive authority to promulgate such rules.” Matter of Petitions of
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McCabe and Zemen, 163 Mont. 334, 339, 544 P.2d 825, 827-828 (1975). T he.
"Courtacknowledge'd the importance of this responsibility In '[n the Mtztten of the
Application ofKimberlyA.. Kradolfer v. Ed Smith, 246 Mont. 210, 805 P.2d 1266
(1990) stating “Even before the adoption of Arn'cle VII, Section 2, Clause 3, we had
held' that the admission and regulation of attorneys in Montana is a matter peculiarly
within the inherent power of this Court.”

The Montana Supreme Court has reaiﬁrmed 1ts Constltutlonal duty to govern
and control the practice of law and the members of the Bar in In re the Petition of
the State Bar of Montana for a Dues Increase, 2001 MT 108, 53 P.3d 854, 305
Mont. 279 (2001); In re: Revising the Montana Rules of Professional Conduct, (Feb.
12, 2004) No. 03-264; Cross v. Van Dyke, 2014 MT 198, 332 P.3d 215 (2014); In re
the Rules of Professional Conduct (Sept. 22, 2016) No. 09-0688; and most recently
in In re the Dues of the Sta[e Bar of Montana (Feb. 20, 2018) No. 00-329.

2. Twentv-ﬁrst Century Developments Mandate Amendment of Montana s Current
Rules of Protessmnal Conduct

The explosive dynamics of modern la§v practice and anticipated deyelopmen_ts
in the future of the legal profession mandate the proposed updates. In addition to
: .technologieal advances beyond the mternet and e-mail, many st‘ilte-line barriers to
practice lllave\been removed. 'Some,attome.ys consider themselves “national”
practitioners. Montana’s rule_s;require adjustment to absotb these and'otner
developments. |

Montana’s Rules of Professional Conduct were last com.prehensiveiy

amended in 2004, using the ABA Model Rules as their guide. While several rules

2
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have been amended in the inter\tening period to address tecthlogieal advances',
.eighteen rules de not adequately address the current etate of practice .and should be
| up'dat'ed..
The State Bar is recommending that ten unique Montand rules remain as
currently adopted, eleven rules be amended to directly (or with minimal adjustmeh_t)
- correspond to the ‘ABA Model Rules, seven unique Montana rules be amended
slightly to absorb ABA language, rejectlon of one ABA rule In its enUrety, and one
unique addition to the Preamble.” A summary page of the recommendation_s is
attached as A. If a rule 1s notlincluded irtthis Petitien, it means that Montana’s rule .
1s identical to the Model Rule. Attached asBisa side-by-As'idedcompar.isons of the
ABA Model Rules and the Montana Rules. |
The Ethics Cotnmittee began reviewing the 29 Montana rules that are net
ident_ieal to the ABA’s Model Rules in April 2017. The ABA initiated its
‘ comprehensive review, titled Ethics 20/20, in 2009. The ABA’s House of Delegates
in 2018 completed 1ts review and hes adopted the Model Rules referenced in this
~Petition. |

The ABA’s decade-long 20/20 effort, and in turn Montana’s Ethics

1 Rule 1.0(p), Terminology, defining “writing,” Rule 1.4 on Communication, Rule 1. 6 on Conﬁdentlahty and Rule
4.4 on Respect for Rights of Third Persons by Order AF 09-0688 filed 9/22/2016.

2 Two rules are not included in this review, having earlier been the subject of Court attention: Rule 4.4 (Respect for
nghts of Third Persons) and Rule 8. 4(g) (Misconduct). Montana’s Rule 4.4 is identical to the ABA Rule,-and the
Supreme Court chose not to adopt the ABA’s Model Rule 8.4(g). . :

3
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. Corﬁfnittee, respond to the needs of (;lients, their attorneys and firmé,‘ to address
. twenty-first century developments, including: ) |
e Iegal advice and infbﬁnaﬁon about legal seryices are iricreasingly
| communicated through electronic media - vinclludesA '
e-mail, texts, podcasts, blogs, tweets, and websites - reaching easilyA
-across jurisdictional lines, both domestigally and giobally;

e Client confidences are no longer kept julst in file cabinets, but on
laptops, smért—phones, tablets, and 1n the cloudj connections ﬁth o
pétenti.ﬁl clients are sought not just through print advértiseménts but vii
social.networks, lead-generation 'serviceé, “pay—pef—éiick” ads, z_md “deal

_of the day” coupon sites;

e Iegal and noh-legél services ‘are increasingly outsourced and

(
\

“un_bundled,” both domestically and intérnationally,' raising questions
for lawyers _W()‘rking with other people and entitieals. about who&é
fesponsible for the work that is being outséurced;

e Lawyers in all practice settings increasingly need to cross state and
national borders - virtually and physically - in order to serve their
cliénts_. They need to know what rﬁleg apply to them;_

o Non—U.S. lawyers increasihgly seek to préctice in the United States, zihd
U.S. lawyers increasingly need to practice internationally in order to

4
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meet theiir clients’ needs;
o Lawyere change jobs regularly, triggering petential_conﬂicts of interest .
and other ethics issues that need to be ?ddiessed. - |
The State Bar’s Ethics Committee Wae not in a position to duplicate the ABA
efforts; however, it reviewed all the departures between the two sets of rules. The
| proposed rules retain a dislinctly “Montana flavor.” Of the 29 depairtures‘frorn the
-Model Rules, eighteen of the ABA Model Rules were absorbed in whole or part..
The State Bar’s Board of Trustees unanirnously approved the Ethics

Committee’s recommendations, having had the opportunity to review the -

Committee’s progress at their quarterly meetings.

3. Rules Revised to Correspond to the ABA Model Rules

A. Rtlle 1.6 Confidentiality

The State Bar recemmends that Montana adopt the ABA’e Model Rule on
Conﬁdentiality, with a slight modification--adding cominas In the ABA’S 1;6(3)
(“reasonably certain to result, or has resulted, from the client’s commission of a
icrime....”). |

The time has come to adopt the ABA’s additional exceptions to the client
eonﬁdentiality rule permitting (but not requiring) disclosure of infbrtnation where '
necessary to “pfevent, nlitigate, or rectify substantial injury to the ﬁnancial interests

. or property of another” reasonably certain to result from client crimes or fraud “in

5

PETITION & MEMORANDUM IN SUPPORT OF REVISION OF MONTANA RULES OF PROFESSIONAL CONDUCT



/

| fuﬁheraﬂce of which the clie.nt hés used the lawyevr’.s services....”. Th¢ additional
¢xceptions are neceséary to protect Montana’s citizens from unlawful client behzivior.
B Fidélity to the legal S};éte;m mhst trump fidelity to the client. |

Montana’s current rule is more restrictive thaﬁ those of the majority Qf states,
a source of confusion for the nearly 800 active bar members admi\tted here_ but
practicing from out-of-state. While ’most states ha§¢ ﬁot adopted the ABA’s Model
Rule verbatim, it is because mény permit more disclosures and "qualify the
~ disclosures >differ'en'_tly}t.han provided in the Model Rule’. |

Tfl‘e ABA Model Rule’s 2002 amendments includéd the disclosure
‘exc;eptions for 'crifne or’ fraud when the State Bar ﬁnd-the Cburt éOnsigered the
~ confidentiality rule in ﬁhe 2002-2004 review. At th;t time In Moﬁfana there was
considetable disagreement over whether to relax the tighter Mon,t;‘ma Conﬁdenﬁality
restrjétidns. Ultimately, the State Bar (by the ‘narrov§e§t of margins) _recomménded
that Moﬁtana continue w1th 1ts more restrictive rule.

Times have.' changed; z_md the State Bar now endorses the "need to permit the
\difsclosures set out inr the rule proposed below. Devel_bpments on the national stage,l
particularly the corporate malfeasance léading to the réceésion of 2008, showcase th‘é

damage that might have been prevented or mitigated had the Rules afforded lawyers

an applicable exCeptibn to the duty of confidentiality. An additional exception in (7)

3 https://www.americahbar.org/groups/professionaI_responsibility/policy/ruIe_charts/
6
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simply recognizes that lawyers change jobs regularly and provides-structure for ‘
- identifying and resolving conflicts that arise from that przictical reality.
The proposed rule, with new language underlined, reads:

Rule 1.6: éon_ﬁdentiality of Information _

(a) A lawyer shall not reveal information relating to the representation
of a client unless the client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation or the dlsclosure 1S
permitted by paragraph (b).

(b) A lawyer may reveal information relating to-the representaﬂon ofa-
client to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is
reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or is using
the lawyer's services;

- (3) to prevent, mitigate or rectify substantial injury to the financial
interests or property of another that is reasonably certain to result, or has
resulted, from the client's commission of a crime or fraud in furtherance of
which the client has used the lawyer's services; ' -

(4) to secure legal advice about the lawyer's compliance with these

Rules;

() to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a defense to a
criminal charge or civil claim against the lawyer based upon conduct in which
the client was involved, or to respond to allegations in any proceedmg
concerning the lawyer's representation of the client;

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interest arising from the lawyer’s
change of employment or from changes in thé composition .or ownership of a
firm, but only if the revealed information would not compromise the attorney-
client privilege or otherwise prejudice the client. o

(c) A lawyer shall make reasonable efforts to prevent the mnadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to
the representation of a client. | A

7
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B. Rule 1.13 Organization as a Client , - _ ok

r

The Committee uﬁanimously recommends adopting the -AB‘A"s Model Rule
1.13. The ABA language provides more flexibility for atforneys aﬁid eliinihafes the
‘Hobson’s (:h(_A)ice4 ef Mont;ina’.s current rule requiring resignati()n 1n the face of
inapprepriite client Or'(-)rganiz'ation behaﬁor. Ferthef, ‘giVen eﬁffent regiohal and
- national praetice-derﬁ;inds on{:'Montana attorneys, .alignﬁlent with national 'reeources
. and jurisprudence is appropriat'e and necessary.
The p‘ropose‘d rule, With'_ proposed new language underlined, rea'dszv'

‘Rule 1.13 Organlzatlon as Chent . :
- (a) A lawyer employed orretained by an orgamzatlon represents the
organization acting through its duly authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee or

. other person associated with-the organization is-engaged in action, intends to
act or refuses to act in a matter related to the representation that is a violation
of a legal obligation to the organization, or a violation of law that reasonably

" might be imputed to the organization, and that is likely to result in substantial ~
injury to thé organization, then the lawyer shall proceed as is reasonably "

- necessary in the best interest of the organization. Unless the. Jlawyer reasonably
believes that it is not necessary in the best interest of the organization to do so, -
the lawver shall refer the matter to higher authorltv in the organization,
including, if warranted by the arcumstances to the highest authority that can

~ acton behalf of the organization as determined by applicable law.

 -(c) Except as provided in paragraph (d), if |
- (1) despite the lawyer's efforts in accordance with paragraph (b) the a
highest authorltv that can act on behalf of the organization insists upon or fails '
to address in a timely and appropriate manner an actnon, ora refusal to act,
that 1s clearly a violation of law, and
2) the lawyer reasonablv believes that the v101at10n 1S reasonablv celtam

* In other words, one may "take it-or leave it". The phrasc is said to have originated with °
Thomas Hobson (1544-1631), a livery stable owner in Cambridge, England, whoe offered
- customers the clioice of either taking the horse in his stall nearest to the door or taking nonc at all. .

e

8
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~ to result in substantial injury to the organization, then the lawyer may reveal
information relating to the representation whether or not Rule 1.6 permits -
. such dlsclosure but only if and to'the extent the lawyer reasonably believes
" necessary to prevent substantial injury to the organization. :

(d) Paragraph (c) shall not-apply with respect to 1nlormat10n relatmg to .
a lawyer's representation of an orgamzatlon to.investigate an-alleged v101at10n
of law, or to defend the organization or an officer, emplovee or other
constituent associated with the organization agalnst a cla1m arising out of an
alleged violation of law. - .

(e) A lawyer who reasonably believes that he or. she has been
discharged because of the lawyer's actions taken pursuant to paragraphs (b) or
(c), or who withdraws under circumstances that require or permit the lawyer
to take action under either of those paragraphs shall proceed as the lawyer

'reasonably believes necessary to assure that the organization's h1ghest authority -

is informed of the lawyer's discharge or withdrawal. -

(f) In deahng with an organization's d1rectors officers, employees,

“members, shareholders or other constituents, a lawyer shall explain the .
identity of the client when the lawyer knows or reasonably.should know that
the organization's mterests are adverse to those of the const1tuents with whom
~ the lawyer 1S deallng :

' “(g) A- lawyer representmg an organization may also represent any ol Its
dlrectors officers, employees, members, shareholders or other constituents;
subject to the provisions of Rule 1.7. If the organization's consent to the dual

\ 're'presentation is required by Rule 1.7, the consent shall be given by an .
~ appropriate official of the organization other than the 1nd1v1dual Who Is to be.
represented or by. the shareholders. :

C. Rule 1.0 Duties to Prospective Clients (ABA Rule 1.18)
The ABA arnended its rule in 2012to include useful detail in (d). The
| proposed 'rule, with neyv language underlined' reads:

Rule 1.20 Dutles to Prospectlve Chent
" (a) A person who consults with a lawyer about the p0351b1l1ty ol
- forming a Cllent-lawyer relationship with respect to a matter is a prospective
client. : :
(b) Even when no client-lawyer relatlonshlp ensues; a lawyer who has
learned information from a prospective client shall not use or reveal that
information, except as Rule 1.9 would permit with respect to information ofa

9
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Al
former client.

(c) A lawyer subject to paragraph (b)- shall not represent a client with
interests materially adverse to those of a prospective client in the same or a
substantially related matter if the lawyer received information from the
prospective client that could be significantly harmful to thdt person in the

~ matter, except as provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with which that

~ lawyer 1s associated may knowingly undertake or continue representation in -
such a matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined
in paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have glven
mformed consent, confirmed in writing, or:

~ (2) the lawyer who received the information took reasonable measures
to aV01d exposure to more disqualifying information than was reasonably
necessary to determine whether to represent the prospective client; and

(1) the disqualified lawyer is timely screened from any participation in
the matter and is apportloned no part of the fee therefrom; and

(i) written notice is promptly given to the prospectwe client.

D. Rule 3.8 Spf:cfal Respon51b171bés of a Prosecutor

The State Bar récommends adoption of Modei Rl;Ie 38 ,(Vﬁth Mdntana’s
earlier modification, “consistent wmh the Confidential Criminal jﬁstice Infé’rm@tio_n '
- Act’).

The ABA added subsections (g) and (h) to Rule 3.8 iﬁ 9008. These provisions
were added “to idéﬁﬁfy proseéutors' obligationswheﬁ- théy kn0\.2vl of new evidence
‘establishing a reasonable likelihood that a convicted _defendant did not commit the
offenée of which he was '(':opv'icted.” | |

Dissent is anticipated from some prosecutors qoﬁcerned that the language in
~ (g) is “cloudy-and problematic” and precludes the ﬁhality ofa Con\{icﬁonf

10
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The State Bar believes the ABA considered the issues raised by the
+ prosecutors and feel that those concerns are addressed in the Model Rule. Further,
~ the Model Rule sets responsibility on the prosecutor to act in a manner- mtended to
’cémplement criminal and (;ivil law. The State Bar believes that the pfopOsed rule
prescribes a standard of conduct to which all good proseéutors already subscribe.
'The proposed rule, with new language underlined, reads:

Rule 3.8 Special Responsibilities of a Prosecutor ,

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not
supported by-probable cause;

(b) make reasonable efforts to assure that the accused has been adv15ed
of the right to, and the procedure for obtaining, counsel and has been given
reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of
important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or,information
known to the prosecutor that tends to negate the guilt of the accused or
mitigates the offense, and, in connection with sentencing, disclose to the
defense and to the tribunal all unprivileged mitigating information known to
the prosecutor; except when the prosecutor is relieved of this respon51b1hty by
a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceedlng
to present evidence about a past or present client unless the prosecutor
reasonably believes:

(1) the information sought i1s not protected from disclosure by any
applicable privilege;

(2) the evidence sought i is essential to the successful completlon of an
ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the
nature and extent of the prosecutor's action and that serve a legitimate law
enforcement purpose, refrain from making extrajudicial commenits that have a
substantial likelihood of heightening public condemnation of the accused and -
exercise reasonable care to prevent investigators, law enforcement personnel,

11
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~ employees or other persons assisting or associated with the prosecutor ma
criminal case from making an extrajudicial statement that the prosecutor
would be prohibited from making under Rule 3.6 or this Rule. ‘

() When a prosecutor knows of new, credible and material evidence -
creating a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or -authority,

and :

‘ (2) if the conviction was obtained in the prosecutor’s jurisdiction,

. (i) promptly disclose that evidence to the defendant unless a court
authorizes delay, and : '

(i) undertake further investigation, or make reasonable efforts to cause
an investigation, to determine whether the defendant was convicted of an
offense that the: defendant did not commit. ' '

(h) When a prosecutor knows of clear and convincing evidence
estabhshlng that a defendant in the prosecutor’s jurisdiction was convicted of
an offense that the defendant did not cornmlt the prosecutor shall seek to -

‘remedy the conviction. :

E. Rule 5.7 Resﬁbnﬁbﬂhe_s Regarding LaW-Related Services

N

The’State Bar unanirnouslyagreedto adopt ABA Rule ~5.7_, a rule that
qutana_has not nreviouély had Real estate; 'p'rohate and ttanSactfbnal'lawyers w111 '
' benefit from the ABA’S rﬁode.l' rufe on anciflary bnsinesfses. The ABA adep:ted -its
Model Rule on anc1lla1y busmesses in February 1994 amendlng it to this form in
2002: - _f. B

Rule 5.7 Respon51b1ht1es Regarding LaW-Related Serv1ces
] (@ A lawyer shall be subject to the Rules of Professmnal Conduct with
-respect to the prov1$1on of law-related services, as deﬁned in paragraph (b), if
the law-related services are provided: :
(1) by the lawyer in circumstances that are not dlstlnct from the lawyer's
provision of legal services to clients; or
(2 in other circumstances by an entity controlled by the lawyer
individually or with others if the lawyer fails to take reasonable measures to
assure that a person obtaining the law-related services knows that the services

-
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are _ndt legal services and thaf the prdtections of the client-lawyer relatiOn'Ship

donotexist. - _

(b) The term "law-related services' denotes services that might |
reasonably be performed in conjunction with and in substance are related to
the provision of legal services, and that are not prohibited as unauthorized
practice of law when pﬁr’ovided by a nonlawyer.

F. Rules on Limited Scope Representation: Ruile 1 .2,"4.2 and 4.3
| The Statg Bar j1_1na-1nim'o'usly recommends adoptiéh of théMédei Ruies on
Rule 1.2 Scope of Reﬁresent;ition_, Rule 4.2 Conunuriicaﬁon';zx;ith lPerson'
v‘ ‘Represented by CQunseI aﬁd'Rule 43 Dlealling with>Unrepreseﬁted .Pe"rslon.

The Committee and the State Bar believe that the ABA rules a.re' simpler, that
the ABA and most 's'tates con_strue ,them‘to auﬂloriZe,limited-Sgope‘representation,
that most ‘states have,adopt_ed fhem, and that the detailsiof"MQnt;lil_;l’s limitéd scope’ :
rules a_reln.ow- u’n-'ne(':e‘ssall'yAan:d‘ potentially create disciplinafy traps for faifluré to

| 'comply with the defai_ls of the Montana rules. As to tlh'e» Wriﬁng réq;iireme_nfis'lo_f ﬂie
| limited scope I;ules,- it Was noted that Rule 1.5 already re;quiresa writing for most fee
agreeménts, to inclﬁdé‘ ény limitations to the scoApe of represe'ntaﬁon as déécribed
~ below. |

Monta.n!}a’sSupreme Couﬁ; was ahea’d of the éch'in encouraging _écc;ess to |

Justice. Distric£ Court Judge Russell Fagg W_orked,with his law clerk to de\:/“evlv'op “
' Montaha’s unique,rhodificaﬁon 6f thcée rules in 2011. Fast forszird to 2018, where
| ‘now the ABA fully embraces -l‘irr'lited‘ scope and teaéhes best practices that absorb the |

- requirements of Montana’s rules. The Committée believes that Montana’s specific -

-

e
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rule compdnents can be removed without harming Montana’s clients.
-The.propOSed rules are simply an elimination of the extra Montana language
" tacked on to the Model Rules, and read:

Rule 1.2 Scope of Representation and Allocation of Authority Between Client \
-and Lawyer

(a) Sub]ect to- paragraphs (c) and (d),a lawyer shall abide by a- cl_1ent S
decisions concerning the objectives of representation and, as required-by Rule -
1.4, shall consult with the client as to the means by which they are to be -

‘pursued. A lawyer may take such action on behalf of the client as is impliedly '
authorized to carry out the representation. A_lawyer shall abide by a client's -
decision whether to settle a-matter. In a criminal case, the lawyer shall abide

'by-the client's decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial andwhether’the chient will testify..

(b) A laWyer's‘representan'On of a client, including representation by
appointment, does not constitute an endorsement of the- chents political
econom1c, social or moral views or activities. -

(c) A lawyer may limit the scope of the representanon if the limitation 18
reasonable under the circumstances and the client gives informed consent.

(d). A lawyer shall not counsel a client to engage, or assist a client, in -

- conduct that the lawyer knows is criminal or fraudulent, but a lawyer may
disCUS‘s the legal conisequences of any proposed course of conduct with a
client and may counsel or assist a client to make a good faith effort to
dét‘errnine the validity, scope, meaning or application of the law.

Rule 4.2 Communication with Person Represented by Counsel
In representing a client, a lawyer shall not communicate about the -
subject of the representauon with a person the lawyer knows to be represented
‘by another lawyer in the matter, unless the lawyer has the Consent of the other .
lawyer oris authorized to do so by law or a court order ‘
Rule 4.3 Deallng wuh Unrepresented Person
In dealing on behalf of a client with a person who is not represented by
- counsel, a lawyer shall not state or imply that the lawyer is disinterested.;
When the lawyer knows-or reasonably should know that the unrepresented
person misunderstands the lawyer’s role in the matter, the lawyer shall make
reasonable efforts to correct the m1sunderstand1ng The lawyer shall not give
“legal advice to an unrepresented person, other than the advice to secure

/
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counsel if the lawyer knows or reasonably should know that the nterests of

- such a person are or have a reasonable p0551b111ty of belng In conﬂlct W1th the -

interests of the client. f
Please see_Attachrnent B for_ the stric_ken language.

G. Rule 5.5 Unautbon’zed P'racdce of Law; M ulajurisdIca'ona_l Practice _,ofLaW

Rules 5.5 and:8.5 were rveferred' toa special suhcorninitte‘e that included.
‘Ethics Comrnittee chair _Peter Habein, committee _memher_and:c.f'ormer Discipiinarji )
CounselTim S'trauch, Deputy Discipliriary. Counsel Jon Moog, Board of Bar B
Exarnlners Chair Gary Bjelland and Oftice of Consumer Protectlon counsel Anne
- Yates. ThlS spec1a1 subcommlttee agreed that the ABA’s Model Rule 5. 5 was an
1mprovernent from Montan'a s current rule. The Ethlcs Co‘mmlttee and Board. ot
Trustee's unanimously voted to,cOnfinn the subccimrhittee? s r:ecommendations( The -
special suhcorhniittee. deferred ‘to the Ethics Cornmittee’s,recornnlendations for :

" Rule 8.5, addressed later in this memo.

Model Rule 5i.5-<addresses many of the “where’s the linePi”._issues.' It .
accom’modates'pro hac vice administrative .law arbitration mediation contract worl_{
~ and other lawyer serv1ces It also addresses the iorelgn iaviryer boundaries
The proposed Rule 55 reads |
Rule 5.5 Unauthorized Practice of La\iv;‘ MuItijurisdictional I;racﬁce‘ of
(@) A lawyer shall not practice law in a jurisdiction i violation of the
regulation of the legal profession in that jurisdiction, or assist another m doing
e (b) A Lawyer who is not admitied o practiCe in this jurisdiction shall

3 !
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not:

(1) except as authorlzed by these Rules or other law, establlsh an office -
or other systematic and continuous presence 1n this JUI‘ISdlCthIl for the
practice of law; or

- (2) hold out to the public or otherwise represent that the lawyer Is
admltted to practice law in this jurisdiction.

(©) A lawyer admitted in another United States jurlSdICthIl and not

- disbarred or suspended from pracnce in any jurisdiction, may prov1de legal
services on a temporary basis in this Jurlsdlcnon that: :

(1) are undertaken in association with a lawyer who is admitted to
practice in th1s Junsdlctlon and who actively participates in the matter; -

(2) are in or reasonably related to a pending or potential proceeding
before a trlbunal in this or another Jurisdiction, if the lawyer, or a person the
lawyer is assisting, is authorized by law or order to. appear in. such proceedmg
or reasonably expects to be so authorized;

(3) are in. or reasonably related to a pendmg or potent1al arbitration,:
med1at10n or other alternative resolution proceeding in this or another

~ Jurlsd1ct10n if the services arise out of or are reasonably related to the lawyer's
practice in a jurisdiction in which the lawyer is admitted to practice and are
“not services for which the forum requires pro hac vice admission; or -

.(4) are not within paragraphs (c) (2) or (c)(3) and arise out of or are
reasonably related to the lawyers practice in a jUI‘lSdlCthIl n Wthh the lawyer

s adrmtted to practice. ‘

‘ (d) A lawyer admitted in another Un1ted States Jurlsdlctlon orin a
forelgn jurisdiction, and not disbarred or suspended from practice in any _
JurlSdlCUOH or the equivalent thereof, or a person otherwise lawlully practicing
as an in-house counsel under the laws of a foreign Junsd1ct10n may provide
legal services through an office or other systemat1c and cont1nuous presence n
this jurisdiction that: - .

(1) are prov1ded to the lawyer's employer or its orgamzahonal alhhates,
are not services for which the forum requires pro- hac vicé admission;.and -
when perlormed by a foreign- lawyer and requires advice on the law of this or
another U.S. Junsdlctlon or of the United States, such advice shall be based
upon the advice of a lawyer who is duly licensed and author1zed by the
jurisdiction to- prov1de such advice; or -

(2) are services that the lawyer is authorized by federal or other law or -
rule to provide in this jurisdiction. : '

(e) For purposes of paragraph (d): o :

(1) the foreign lawyer must be a member in good standlng ofa . o
recognized legal profession in a foreign jurisdiction, the members of which are-

{
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admitted to practice as lawyers or counselors at. law or the equivalent, and
'subJect to effective regulation and discipline by a duly constituted professional
body or a public authority; or,

(2) the person otherwise lawfully practicing as an 1n-house counsel
under the laws of a foreign jurisdiction must be authorized to practice under :
this rule by, n the exercise of its discretion, the Montana Supreme Court.

H. Rule 7 2, Advemsmg .
- The State Bar. recommends adoptron of the ABA’s Model Rule with rhe

‘.excepUOn of el1m1nat1ng the relerence to “qualified” lawyer relerral_ servrc‘e n (b)(2)
heeause the.'State'Bar’do'_es not -haye the capacity to qualify‘lawyer relerral servic_e |
~ providers.- | -

The ABA n ‘20'1.8 folded s.e‘veral,components, of its Model Rules 7.4 and 7.5 - -
| (both of Wh1ch they ehmmated) mto 1ts new 7 2 and 7. 3 and Comments The :
Montana Ethics Comm1ttee unammously chose to stay w1th Montana S Rule 7 3, but.. ,
that doesnot undermme the structure ol the set of rules Utled “Inlormatlon About l -‘

| ,‘ Legal Services (Rules 7.1to 7 5) |

- The proposed Rule 7. 2 W1th new language underlmed reads

Rule 7.2 Adyems-mg Communrcahons Concernmg a Lawyer S Semces
Specmc Rules : \
. - (a) A lawyer may communlcate mformatlon re,(zardln,fl,r the lawver s .
- services through any media.
" (b) A lawyer shall not compensate, g1ve or promls e anything of value to
a person for recommendmg the lawyer’s services except that a lawyer may:
(1) pay the reasonable costs of advertisements or communrcaﬂons
perm1tted by this Rule; .. : _
" (2) pay the usual charges of a legal service plan ora not—lor—proht or

qualified lawyer referral service.
(3) pay for a law practlce in accordance with Rule 1.19 [ABA Ru]e
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1.17; : _
(4) refer clients to another lawyer or a’ nonlawyer professional pursuant
“to an agreement not otherwise prohibited under these Rules that provides for
the other person to refer clients or customers to the lawyer, if:
1. the reciprocal referral agreement is not exclusive; and '
ii. the client is informed of the existence and nature of the agreement;

and . . . _

(5) give nominal gifts as an expression of appreciation that are neither -
intended nor reasonably expected to be a torm of compensatlon for
recommending a lawyer’s services. :

(c) A lawver shall not state or imply that a lawyer is certified as a
specialist in a particular field of law, unless: '

(1) the lawyer has been certified as a spec1ahst by an organization that
has been approved by an appropriate authority of the state or the District of
Columbia or a U.S. Terrltorv or that has been accredited by the American
Bar Association; and ' :

(2) the name of the certifying organization is clearlv 1denuhed n the
communication.

(d) Any communication made under thls Rule must include the name
and contact lnformatlon of at least one lawyer or law firm responSIble for its
content. .

1L Rule 7. 4 Communication 01‘ ‘Fields of Pracnce and Specza]zzanon

The State Bar recommends ehmmatlng this rule as did the ABA with thelr '
Model Rule, because the State Bar recommends accepu'ng the. ABA’s Model Rule
, 72 ahd‘ keeping the current Montana Rule 7.1, which_tegether ahsorb the eritieal
| requirements of 7.4. | |
ReCommended to be eliminated-is:

Rule 7.4 - Communication of Fields of Practlce and Spemahzatlon
_ @ A lawyer may communicate the fact that the lawyer does or does not
practice in partlcular fields of law. A lawyer may also communicate that
his/her practice is limited to or concentrated in a panlcular field of law, if such
‘communication does not imply an unwarranted expertise in the field so as to
be false or misleading under Rule 7.1.
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(b) A lawyer admitted to engage in patent practice before the United
States Patent and Trademark Office may use the designation “Patent
Attorney” or.a substantially similar designation.

(c) A lawyer engaged in Admiralty practice may use the deSIgnatlon

- “Admiralty,” “Proctor in Admiralty” or a substantially similar designation.

(d) A lawyer shall not state or imply that a lawyer 1s certified as a
specialist in a particular field of law, unless:
‘ (1) the lawyer has been certified as a specialist by an organization that _
has been approved by an appropriate state authority or that has been -
accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly 1dent1hed in the
communication. -

4. Unique Montana Rules Requiring Modiﬁceti(_)n |
A. Rule 1.0 Terminology |

| .T_he State Bar unanimously agreed to adopt the ABA’s language vadding as -
“signed” writings, “the electronic equivalent ofe signature, ‘such. as” with ‘the pre-
existing examples; In Rule I.O(p).
‘!' The Committee further agreed that Montana’e unique language defining
“Bona fide” and “Consult” and “Consultation” remain as earlier adopted in 1.0"(b)
~ and (o). |
|  B. Rule 1.5 Fees

The State Bar unanimously recommends adding new langUageto Montana’s

. (b) “, any changes in the scope” to address the limited scope representation :
component of wﬁﬁen fee agreernents. As a result, the modification would read: “ (b)
Thel scope of representation, any changes in the scope, and the basis or rate of the

fee and expenses for which the client will be responsible...”
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It is further recommended that the remainder of Montana’s unique language
also be retained.

C. Rule 1.8 Conflicts: Specific Rules

The State Bar confirms the Montana specific portion of this rule, and

recommends including the ABA’s language in (c) “or individual with whom the

lawyer or the client maintains a close, familial relationship.” g

D, Rule 1,10 Imputation of Conflicts
| Mdntana’s Rﬁlc 1.10 includes language to create safe harbors, permitting

reﬁreseﬂtation in light of Montana’s small-town p;ote_nti.al for contflict of interest. The
Commuittee 1in 2004 'emphasi‘zed:the umportance of Mbntana’s' ©)(Q) fequiremerit of
written notice.

The State Bar recommeﬁds adding the ABA’s 2669 screening provisioné to
Montana’s current .language'. | |

The propo.sed rule, with ﬁew. lmguage underlined and uniqué Montana
language in italics, reads: \'

Rule 1.10 - Imputation of Contflicts of Interest: General Rule

(@) While lawyers are assoclated in a ﬁrm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited
from doing so by Rules 1. 7or 1.9 unless

(1) the prohibition is based on a personal interest of the p;el—nbi{ed
disqualified lawyer and does not present a significant risk of materially limiting
the representation of the client by the remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the
disqualified lawyer’s association with a prior firm, and

(i) the disqualified lawyer is timely screened from any participation in
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the matter and is apportioned no part of the fee therefrom; _
' (i) written notice is promptly given to any affected former client to

enable the former client to ascertain compliance with the provisions of this
‘Rule, which shall include a description of the screening procedures employed;
a statement of the firm's and of the screened lawyer's compliance with these
Rules; a statement that review may be available before a tribunal; and an
agreément by the firm to respond promptly to any written inquiries or
objections by the former client about the screening procedures; and

~ (iii) certifications of compliance with these Rules and with the.screening
procedures are provided to the former client by the screened lawyer and by a
partner of the firm, at reasonable intervals upon the former client's written
request and upon termination of the screening procedures..- :

(b) When a lawyer has terminated an association with a firm, the ﬁrm s
not prohibited from thereafter representing a person with interests materially

~ adverse to those of a client represented by the formerly assocmted lawyer and
not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in Wthh the
iormerly associated lawyer represented the client; and .

- (2) any lawyer remaining in the firm has lnfonnanon protected by Rules |

- 1.6-and 1.9(c) that is material to the matter.

(c) When a lawyer becomes assoclated with a 1‘1rm no Iawyer assoaated '
in the firm shall knowingly represent a person In a matter mn Wlucb tbat lawyer
is disqualified under Rule 1.9 unless: ‘ : '

' (1) the personal]y disqualified lawyer is nmely screened from any
participation 1n the matter and is appozﬂoned no part of the fee merefrom,
and

(9) written notice is promptly given to any affected former’c]fent to
enable it to ascertain compliance with the provisions of this Rule.
(d) A disqualification prescribed by this' Rule may be waived by the
affected client under the conditions stated in Rule 1.7.
' (e) The disqualification of lawyers associated in a firm with former or
current government lawyers 1S governed by Rule 1.1

. E. Rule 1 15 Safekeepmg Propeny
The State Bar unanlmously recommends adopting the ABA’S L. 15 (a),(b ) (©)
and (d) as Written but keeping Montana’s current (c) which corresponds With the o

ABA’s (e); Calhng Montana s (c) the new (e ) adding only the last hne of the ABA’
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(e) to Montana’s new (). As a result, Montana’s proposed rule would be identical to
" the ABA’s, but the new (e) wduld read as set forth below:

(a) A lawyer shall hold property of clients or third persons thatis in a

lawyer's possession in connection with a representation separate from the -
‘lawyer's own property. Funds shall be kept in a separate account maintained
in the state where the lawvyer's office is situated, or elsewhere with the consent
of the client or third person. Other property shall be identified as such and
appropriately safeguarded. Complete records of such account funds and other
property shall be kept by the lawyer and shall be preserved for a period of
[five years] after termination of the representation. :

(b) A lawyer may deposit the lawyer's own funds in a client trust account
for the sole purpose of D&VlIl}Z bank service charges on that account, but only
in an amount necessary for that purpose.

(c) A lawyer shall deposit into a client trust account legal fees and
expenses thdt have been paid in advance, to be withdrawn by the lawyer only
as fees are earned or expenses incurred.

(d) Upon receiving funds or other property in which a client or third
person has an interest, a lawyer shall promptly notify the client or third
person. Except as stated in this rule or otherwise permitted by law or by
agreement with the chent a lawyer shall promptly deliver to the client or third
person any funds or other property that the client or third person is entitled to
receive and, upon request by the client or third person, shall promptly render
a full accounting regarding such property.

() When 1n the course of representation, a lawyer is in possession of

-property in which both the lawyer and another person claim interests, the
property shall be kept separate by the lawyer until there is an accounting and
severance of their interests. If a dispute arises concerning their respective
mterests, the portion in dispute shall be kept separate by the lawyer until the
dispute is resolved. The lawyer shall promptly distribute all portions of the
‘property as to which the interests are not in dispute.

F. IOLTA- Rule 1.18, Montana’s Interest on Lawyer Trust Accounts (IOLTA)
- Program) and Rule 1.15 on Safekeeping Property

The State Bar unanimously recommends adopting Retired Justice Pat Cotter’s -

proposals to distribute unclaimed property in lawyers’ trust accounts to the Montana
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)
s

Justice Foundation, rather than to the State of Montana’s unclaimed property
division, to maintain the confidential nature of the attomey/_élient relationship.
The State Bar recommends the following addition to Rule 1. 15:

“(f) Unclaimed or unidentifiable Trust Account Funds.
(1) When a lawyer, law firm, or estate of a decease lawyer cannot, using
reasonable efforts, identify or locate the owner of funds in its Montana )
IOLTA or non-IOLTA trust account for a period of at least two (2) years, it
may pay the funds to the Montana Justice Foundation (MJF). At the time-
such funds are remitted, the lawyer may submit to MJF the name and last
~ known address of each person appearing from the lawyer’s or law firm’s
~ records to be entitled to the funds, if known; a description of the efforts
undertaken to identify or locate the owner; and the amount of any unclaimed
or unidentified funds. - : ‘
(2) I, within two (2) years of making a payment of unclaimed or
umdentlhed funds to MJF, the lawyer, law firm, or deceased lawyer’s estate
identifies and locates the owner of funds paid, MJF shall refund the funds it
received to the lawyer, law firm, or deceased lawyer’s estate. The lawyer, law
firm, or deceased lawyer’s estate shall submit to MJF a verification attesting
that the funds have been returned to the owner. MJF shall maintain sufficient
reserves to pay all claims for such funds.

The State Bar wanted the above to preclude ﬂle f)ayfnéﬁt of interest ﬁpon'
» return of unclaimed funds, hence “shall refund the funds it received” in 2). |
) The Sﬁte Bar also proposes to a(id'fo Rule 118 :

, (e) Un(-:la'in'led. 6r unidenﬁﬁabie &ust account funds. Disposition of
unclaimed or unidentifiable IOLTA. or non-IOLTA trust account funds shall be
handled in accordance with Rule 1.15(d). :
G. Rule 8.5 Jﬁfz'sd;'cabn and cera‘ficaa'on

Reférenéed earlier as &16 subject of the s_pecial subcommittee including ODC,
. the Boa_rd of Baf EXamiﬂérs ‘Iand Office of Consumer Protection, the State Bér
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recommends retaining Montana’s rule while folding in key components of the ABA

rule.

-

The ABA’s rule is titled “Disciplinary Authority; Choice of Law.” Montana’s

/

rule 1s titled “Jurisdiction and Certification.” The State Bar proposes the Court
include ABA’s Choice of Law language in Montana’s rule. Also, as a result of

litgation Tim Strauch experienced when he was Disciplinary Counsel, the State Bar

i

recommends including the word “state” where the ABA uses the word “jurisdiction.”
In the Choice of Law segment, the State Bar believes it appropriate to use both |
“state” and “jurisdiction.” |

Language in bqld is the ABA language. Underlined are the départures from
the ABA’s rule. ftalics are used to explain paragraph [;laceme;nt. |

Rule 8.5 - Jurisdiction and Certification |

(a) Disciplinary Authority. A lawyer admitted to practice in this State is
subject to the disciplinary authonty of this jurisdiction, regardless of where the
lawyer's conduct occurs. o

A lawyer not admitted to practice in this State is subject to the
disciplinary authority of this State for conduct that constitutes a violation of
these Rules and that: (1) involves the practice of law in this State by that
lawyer; (2) involves that lawyer holding himself or herself out as practicing law
in this State; (3) advertises, solicits, or offers legal services in this State; or (4)
mvolves the practice of law in this State by another lawyer over whom that
lawyer has the obligation of supervision or control.

[ This is Montana’s Rule’s 2 paragraph.]

(b) Certification. A lawyer who is not an active member in good
standing of the State Bar of Montana and who seeks to practice in any state or -
federal court located in this State pro hac vice, by motion, or before being
otherwise admitted to the practice of law in this State, shall, prior to engaging
in the practice of law 1n this State, certify in writing and under oath to this
Court that, except as to Rules 6.1 through 6.4, he or she will be bound by
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these Rules of Professional Conduct in his or her practice of law in this State

and will be subject to the disciplinary authority of this State. A copy of said
 certification shall be mailed, contemporaneously, to the business offices of the

State Bar of Montana in Helena, Montana.

[ This is the Montana’s Rule’s I paragrapb ]

‘(c) Choice of Law. In any exercise of the disciplinary authority of thls

“state and jurisdiction, the rules of professional conduct to be applied shall be
-as follows: '

(1) for conduct in connection with a matter pending before a tribunal,
the rules of the state and jurisdiction in which the lnbunal sits, unless the rules

of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the state and Junsdlctlon in which
the lawyer’s conduct occurred, or, if the predominant effect of the conduct is
in a different state and jurisdiction, the rules of that state and jurisdiction shall
be applied to the conduct.

A lawyer shall not be subject to discipline if the lawyer s conduct
conforms to the rules of a jurisdiction in which the lawyer reasonably believes
the predominant effect of the lawyer’s conduct will occur.-

[ This paragraph is the existing language in both the ABA and Montana
Rules.]

5. Unique Montana 'Rulés Requila'ng No Additional Modification |
Please see the accompanying Attachment B for the following rules, which the
Committee agreed ahould s_tand as written. '
A. Ru]é 1.16 Declining or Terminating Representation
The State Bar recommends no changes, preférrillg Montana’s language that
elaborates retentnon and convéyance language

B. Rule 1. 1 7 Government Emp]oyment

There 1s no paralle]l ABA rule for this Montana rule. After discussion
addressing the “full time” restriction within the rule, the State Bar recdmmends that |

the rule remain unchanged.

25

PETITION & MEMORANDUM IN SUPPORT OF REVISI\ON OF MONTANA RULES OF PROFESSIONAL CONDUCT



B
"C. Rule 1.19 Sale of Practice (ABA Rule 1.17)

| In spite of the current passive voice within the rule’s language, the State Bar

“unanimously agreed that Montaha’s rule is preferred over the ABA’s rule.

Montana’s rule avoids the cofn@oditization of clients.

D. Rule 3.1 Meritorious .Clafms and Contentions

The State Bar recommends no changes, preferring Montana’s rule to the
ABA’s. Montana’s rule is unique because of choiceé madé n vthe 2002-2004 re-
write. At that tirﬁe, the Ethics Commjttee was disturbed at the dispvari.ty between
vx;hat the rule purports to repfesent and what actually happens in bractice. All
acknowledged the subjectivity of the topic. Tﬁe Supremel Court agreed w1t})1 the
Committee’s (and Board’s) géal to address the dispafity between rule and practice,

“and that Monﬁma’s language gave the rule teeth. | | |

E. Rule 8.5 Impartiality and Decorum of Tribunal

The State Baf recommends no changes, adding that the ABA’s language is
unnecessary given Montana’s Rules of Civil.Proce(‘lure.. |
F.. Rule 51 Responsibilities of Partners, Managers
The State Bar recommends keeping Mohtana"s unique language, as
Montana’s standard is higher. -

G. Ru[eré‘.,l Voluntary Pro Bono

The State Bar recommends keeping Montana’s unique aspirational language.
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H. Rule 7.1 Communications Concerming a Lawyer’s Services

The State Bar recommends keeping Montana’s _emimeration of misleading
communications. The ABA’s Comments to this rule generally track the enumerated
examples.

Mon@a’s unique rule stems from a 2008-2009 effort to clarify Montana
disciplinary jurisdiction over attorney advertising, idenﬁfy types of misleading lawyer
'Communications, andvrecognize that Montana does not have a procedure to |
“qualify” a lawyer referral service.

The Supreme Court adopted the State Bar’s recommendations on Rules 7.1,
’ 7.2and 8.5 m 2(\)10. (Supreme Court Order No. 09-0688,july 20, 2010.)

The Ethics Committee adds that much of the national advertising is crass and
unprofessional and that to the extent MQntana’s language #ddresses that, it 1s
welcome. |

I Rule 7.8 Direct Contact with Prospective Clients

"The State Bar recommends keeping Montana’s rule without amendment. The
ABA’s rule includes a definition for “solicitation,” which the State Bar rejected as
unnecessarily éreating an opportunity to look for loopholes. The ABA also
eliminates the requirement that solicitations be labeled “Advertising Material,” a
requirement in Montana’s rule.

- The ABA’s language in (b) about solicitation, though couched in “shall not”
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terms, permits more solicitation than currently allowed in Montana’s rule. For
example, Montana’s rule prohibifs solicitation 1f the lawyer reasonably should know
that the person is already represented by another lawyer.. The ABA’s aménded rule
’would permit that contact.
- J. Rule 7.5, Firm Names and Letterheads

The ABA eliminated its Rule 7.5, folding it into portions of its Rules 7.2 and
7.3 and ité Comments. The Stﬁte Bar recommends adoption of the ABA’s Rule 7.2,
but not its 7.3. There’s nothing really wrong with Rule 7.5, and the ABA didn'’t.
really think sé either—the ABA just folded most of what it did intQ its Cofnmehts.
Since Montana does not have Comments, and the Committee prefers Montana’s
7.3, it is most efficient to communicate the boundaries by leaving Montana’s Rule

7.5 as written.

6. Preamble

- A bar member, aware of the Committee’s comprehensive review of the Riule.s '
of Professional Conduct, submitted a request that Ruie 1.2(d) be amended to allow
representation of clients engaged in Montana’s emerging cannabis industry,
expl;iining:

“Most Montana attorneys are reluctant to assist or engage individuals and
businesses involved in the Cannébis Industry not only because of possiblé exposure

to federal criminal laws, but also because they could face prosecution from
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* Montana’s Office ofDisciplinax_‘y Counsel.”

The membér’s concern is that Montana’s current Rule 1.2(d) appears to
disallow Montana attorneys from representing clients engaged 1n the emerging
cannabis industry becauée of the uncertainty resulting from the conflict between state
and federal law.

The State Bar unanimously agreed to recommend creation of a safe harbor
and chose to put the language in the Preamble rather than within Rule 1.2 until the
state and federal law disparities are more aligned. To that end, the State Bar agreed
to recommend amendrﬁent of paragraph 6 of the Preamble to fead:

(6) A lawyer’s conduct should conform to the requirements of the law,
both in professional service to clients and in the lawyer’s business and
personal affairs. A lawyer should use the lawyer’s procedures only for
legitimate purposes and not to harass or intimidate others. A lawyer should
demonstrate respect for the legal system and for those who serve it, including
judges, other lawyers and public officials. While it is a lawyer’s duty, when
necessary, to challenge the rectitude of official action, it is also a lawyer’s duty
to uphold legal process. For example, a lawyer may counsel and assist a client
regarding Montana’s cannabis-related laws. In the event Montana law
conflicts with federal or tribal law, the lawyer shall also advise the client
regarding related federal and tribal law and policy.”

The underlined language parallels Oregon’s Rule 1.2(d). The State Bar chose
not to follow Illinois 1.2(d)(3), which states “...may...counsel or assist a client in
‘conduct expressly permitted by Illinois law that may violate or contflict with federal
or other law, as long as the lawyer advises the client about that federal or other law
and its potential consequences” as too broad. The goal is to help lawyers
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representing cannabis clients, not create a whole ring of exceptions for other

stﬁte[féderal law disparities.

7. ABA Rule Specifically Rejected

A. Rule 7.6 Political Contributions

The State Bar recommends rejection of the ABA’s Model Rule, believing it is
unnecessary in Montana given statutory and Rules 'ofJudicial Conduct restraints. It

turther rejects the rulé as poorly written.

CONCLUSION

The State Bar of Montana believes that the amended rulés are _key té) adapting
the regulation of our profession to the rapidly changing technological, social, legal,
~ and business context in which its members praétice. The amended rules ensure
that the guidance they offer to laWyers 1S germane to the actual circumstances
encountered by those lawyers practicing in Montana. ‘The Board of Trustees éf the
State Bar of Montana and the Ethics Committee respectfully fequest the following
frofn the Montana Supreme Court:

1. The Court direct publication of this Peﬁﬁon in The Montana Lawyer and

provide for comments and a response from the Bar before considering the

request for amendment; and
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2.. The Court adopt the pfoposed changes to the Rules of Professional Conduct.
Respectfully submitted this 1st day of'March, 2019.

STATE BAR OF MONTANA

BY: £ gé_/L QA-’C .

Eric Edward Nord, President
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ATTACHMENT A

Summary Page

Recommend Adopting ABA Model Rule
Rule 1.2 Scope and Allocation of Authority
Rule 1.6, Confidentiality, with two additional comrnas;
Rule 1.13, Organization as a Client
Rule 1.20, Duties to Prospective Clients
Rule 4.2 Communication with Person Represented by Counsel
Rule 4.3 Deallng with Unrepresented Person
~ Rule 3.8, Special Responsibilities.of a Prosecutor . :
“Rule 5.5, Unauthorized Practice of Law; Multl-JurlsdlctlonaI Practice of Law
Rule 5.7, Responsibilities Regarding Law-Related Services
Rule 7.2, Advertising, with slight modification :
Rule 7.4, Communlcatlon of Fields of Practice and SpeCIallzatlon --ellmlnated per ABA

Retain Montana Rule with Amendment

Rule 1.0, Terminology

Rule 1.5, Fees

Rule 1.8, Conflicts: SpeC|f|c Rules

Rule 1.10, Imputation of Conflicts -

‘Rule 1.15, Safekeeping Property

“Rule 1.18 Montana’s Interest on Lawyer Trust Accounts (IOLTA) Program
. Rule 8.5, Jurisdiction and Certlflcatlon

Retain Montana Rule with No Amendment -

* Rule 1.16, Declining or Terminating Representatlon
‘Rule 1.17, Govérnment Employment

Rule 1.19, Sale of Practice (the ABA’s Rule is 1.17)

~ Rule 3.1, Meritorious Claims and Contentions ,
Rule 3.5, Impartiality and Decorum of Tribunal
Rule 5.1 Responsibilities of Partners, Managers
Rule 6.1, Vquntary Pro Bono

Rule 7. 1, Communications Concerning a Lawyer 5 SerVIces
Rule 7.3, Direct Contact with Prospective Clients
Rule 7.5, Firm Names and Letterheads

'Rejected ABA Rule - - _ -
~ Rule 7.6, Political Contributions . ) : .

- Unique Montana Proposal :
Preamble, paragraph 6 in lieu of requested amendment to Rule 1. 2(d) addressmg Cannabls
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