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“I want to terminate an employee and thought I should check 
with a lawyer first.”
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EMPLOYMENT IS AT WILL . . . 
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EXCEPT WHEN IT’S NOT

• Public policy

• Implied contract

• Covenant of good faith

• Illegal Reason (discrimination, retaliation)
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PUBLIC POLICY

Examples:

• Refusal to do something illegal

• Applying for work comp benefits

• Reporting fellow employee to law enforcement for 
suspected criminal activity and cooperating.

October 8, 20222022 CLS National Conference 7



IMPLIED CONTRACT

Enforceable expectation based on a statement or
employment handbook that employment can only be
terminated for just cause or that specific steps have to be
taken before termination.
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COVENANT OF GOOD FAITH

Implied into contracts to prevent termination in the absence
of just cause.
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ILLEGAL DISCRIMINATION

Treating a person differently based partially or entirely on a 
characteristic or trait that the law protects.
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PROTECTED CLASSES
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Race/National 
Origin/Ethnicity/Color/Ancestry

Sexual Orientation

Religion/Creed Gender Identity

Sex/Pregnancy/Child Birth
Local Human Rights Commission 

Participation

Marital Status/Familial Status Military Service

Disability/Medical Conditions/HIV/AIDS Arrest/Conviction Record

Genetics Citizenship

Age Medical conditions

Public Assistance Political Affiliations

Presenter Notes
Presentation Notes
Title VII/ADA/ADEA/GINA – race, color, religion, sex, pregnancy, sexual orientation, gender identity, national origin, age, disability, genetic information




ILLEGAL RETALIATION/REPRISAL

Taking adverse action against someone because they did or 
said something that the law protects.
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PROTECTED COMPLAINTS/REFUSALS/ACTIONS

• Legal compliance

• Safety issues

• Discrimination

• Quarantine/isolation

• Harassment/hostile environment

• Refusal to do something the employee believes is illegal or unsafe

• First Amendment protected speech
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BE CURIOUS AND FOLLOW UP
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EMPLOYEE’S JOB AND PERFORMANCE HISTORY
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Presenter Notes
Presentation Notes
What does the employee do
Duties
Performance reviews? 
Discipline?  When?  Documented?

a 41 year old Asian female who has worked for the employer for two years.  Her job duties are to stock items in a warehouse and to pick items from the warehouse shelves to fill customer orders. It took her awhile to come up to speed on the job, but after she got up to speed she did well for about a year.  She did have one write up in her first year of employment for yelling and swearing at another employee about who was working in which area of the warehouse.  She had a one year formal review and received satisfactory marks.  She received a cost of living increase. In the last six months, she has had a number of performance problems, including yelling at other employees and being late to work without giving notice or a reason.  
	Over the last few months, the supervisor has talked with the employee about being 
on time, giving notice when she will be late, and treating co-workers respectfully.  No 
further write ups have been done since the write up last year.




WHAT HAPPENED?
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Presenter Notes
Presentation Notes
How long ago?

Yesterday, she yelled and swore at her manager when he asked her to hurry to complete a time-sensitive customer order after she was late to work again and without notice. 




CONTRACTS?

• Offer letter

• Employment Agreement

• Collective Bargaining Agreement

• Handbook
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Presenter Notes
Presentation Notes
The employee is not in a union. She received an offer letter that said her employment is at will.  The employee handbook says that employment is at will and disclaims that the handbook creates a contract.  It says that only the company president can change the at will employment relationship and that must be done in a written agreement.  




POLICIES

October 8, 20222022 CLS National Conference 18

Presenter Notes
Presentation Notes
A handbook policy requires employees to communicate and act professionally.    It prohibits yelling, swearing, and threatening talk and behavior.  The attendance policy in the handbook requires employees to arrive on time for a scheduled shift and to work the entire shift.  Employees must give at least three weeks’ notice to a supervisor before a planned absence and must notify the supervisor three hours before the shift if the employee will be late or absent for an unexpected reason (like illness).  If it is not reasonably possible to give three hours’ notice, the employee must notify the supervisor as soon as reasonably possible.  Prohibits insubordination. The handbook provides for progressive discipline (verbal coaching, write up, suspension, termination) but gives the employer discretion to administer any discipline that the employer deems necessary for the particular circumstances, including immediate termination.  The employee signed an acknowledgement that she had read and would follow the employer’s policies in the handbook. 




HOW HAVE OTHER EMPLOYEES WITH SIMILAR
ISSUES BEEN ADDRESSED
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Presenter Notes
Presentation Notes
Attendance
Yelling at others
Yelling at supervisors/other insubordination

Last year, the employer terminated two employees (at different times) for being late 
without notice but only after they had each received a couple of write ups and a “last 
chance agreement”.




SUPERVISOR/DECISION MAKER
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Presenter Notes
Presentation Notes
Same supervisor




DOCUMENTS

• Contracts, offer letters, bargaining agreement

• Handbook/policies

• Personnel file

• Any other documents relevant to the issue leading to
termination (e.g., time clock or compensation records,
security video, emails/texts/communications with or about
the employee).
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PUBLIC POLICY, IMPLIED CONTRACT, 
COVENANT OF GOOD FAITH
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Presenter Notes
Presentation Notes
Assume the jurisdiction recognizes wrongful termination in violation of public policy if an employer terminates an employee for refusing to do something that would be illegal for the employee to do.  It also recognizes wrongful termination in violation of an implied contract.  It does not require just cause for termination through an implied covenant of good faith.  In this scenario, the employee has not been asked to do anything illegal, and the employer has not created anything other than an at will employment relationship.  The employer has reserved to itself the right to jump to immediate termination if the circumstances warrant termination in the employer’s judgment.  But, if the employer terminates now, the employee may argue that the employer did not really believe that immediate termination was necessary, because in the case of other employees who had tardy/no notice issues, the employer did not move to immediate termination.




DISCRIMINATION ANALYSIS
DIRECT EVIDENCE
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DISCRIMINATION ANALYSIS
CIRCUMSTANTIAL EVIDENCE: PRIMA FACIE CASE

• Protected Class

• Adverse Action

• Connection
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DISCRIMINATION ANALYSIS
CIRCUMSTANTIAL EVIDENCE: LEGITIMATE REASON
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DISCRIMINATION ANALYSIS
CIRCUMSTANTIAL EVIDENCE: PRETEXT
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ISSUE SPOTTING FOR OTHER SCENARIOS

• Defamation

• Retaliation

• Promissory Estoppel

• National Labor Relations Act, Section 7

• Religious organization
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Presenter Notes
Presentation Notes
defamation (employer said something factual, negative, and false about the employee); promissory estoppel (the employer induced employee to move or take some other significant action to take a job offered in reliance on a false representation about the job); National Labor Relations Act, Section 7 and equivalent state laws (employee discussed terms and conditions of employment with other employees); retaliation (terminating an employee because the employee engaged in legally protected conduct like reporting a suspected legal violation or safety issue. E.g., Title VII - Employers may not discharge or discriminate against employees for “oppos[ing] any practice made an unlawful employment practice by this subchapter.” 42 U.S.C. § 2000e-3(a) (emphasis added); ADEA – Employers may not discriminate against or discharge a person “because such individual, member or applicant for membership has opposed any practice made unlawful by this section, or because such individual, member or applicant for membership has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or litigation under this chapter.”   29 U.S.C. § 623(d); OSHA and federal and state whistleblower laws).
 
If the organization is a religious organization, what impact does that have?
Title VII exemption: “This subchapter shall not apply to an employer with respect to . . . a religious corporation, association, educational institution, or society with respect to the employment of individuals of a particular religion to perform work connected with the carrying on by such corporation, association, educational institution, or society of its activities.”  42 U.S.C. § 2000e-1(a).
Constitutional ministerial exemption.   The Establishment Clause and Free Exercise Clause bar claims by or on behalf of ministers against their employers for employment discrimination.  See Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 565 U.S. 171 (2012).
Equivalent state laws
Defenses to defamation claims 
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“I have an employee who says she is ill/injured and can’t 
come to work for an indefinite time.  What can we do?”
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EMPLOYEE’S JOB AND PERFORMANCE HISTORY
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DID THE INJURY OCCUR AT WORK?
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WHAT DO YOU KNOW ABOUT THE ILLNESS/INJURY?
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HOW MANY EMPLOYEES DO YOU HAVE?

How many employees within 75 miles of this employee’s 
location?
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DOCUMENTS
• Any policies regarding leaves the employer provides, including paid 

time off, sick leave, notice of absence,  and other leave policies.

• The employer’s Family Medical Leave Act (“FMLA”) and any related 
policy.

• First report of injury

• Any notes from health care providers

• Any communications describing the issue

• Any historical medical records about this medical issue.
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INFORMATION TO REQUEST FROM EMPLOYEE AND
HIS/HER PROVIDER
A covered employer “shall not require a medical examination and
shall not make inquiries of an employee as to whether such
employee is an individual with a disability or as to the nature and
severity of the disability, unless such examination or inquiry is
shown to be job-related and consistent with business necessity.”
42 U.S.C. § 12112(d)(4)(A).

You may ask about the employee’s ability to perform the essential
functions of the employee’s job.
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LEAVES

• Employer-provided paid or unpaid leave

• FMLA

• ADA

• State and local laws/ordinances

October 8, 20222022 CLS National Conference 36



ACCOMMODATIONS
• Learn more – from employee and health care providers

• Discuss with the employee things that might help:  schedule 
changes, intermittent leave, less time on the employee’s feet, extra 
breaks for snacks and insulin readings? 

• Would the accommodations the employee requests be 
burdensome? 
– How expensive would they be? 

– How would they impact employees, customers, and others?
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DOCUMENT
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QUESTIONS?
Sarah Bushnell

Arthur Chapman Kettering Smetak & Pikala, P.A.

(612) 375-5913

SEBushnell@ArthurChapman.com

http://linkedin.com/in/sarah-bushnell-09308a3
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