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November 27, 2017

Tricia R. Pierre, Esq.

Director of Member Outreach and Diversity
Louisiana State Bar Association

601 St. Charles Ave.

New Orleans, LA 70130

Dear Ms. Pierre:

On September 1, 2016, Darrel J. Papillion, then-LSBA President, referred your
email to me in my capacity as Chair of the Louisiana Rules of Professional Conduct Committee
(the “RPCC” or “Committee”) regarding a proposed amendment to Rule 8.4 that would make
certain defined discriminatory actions professional misconduct. After reviewing your request,
the RPCC appointed a Subcommittee to study ABA Rule 8.4(g) and report back to the full
Committee on its findings and recommendations. The Subcommittee was comprised of Marta
Schnabel (Chair), Wayne Lee, Leslie Schiff, Lauren Rocha, and Paul Hebert. The Subcommittee
commissioned significant research on ABA Rule 8.4(g) and formally met on two occasions, after
which it issued a Report and Executive Summary, which I have attached hereto as Appendix A.

Following the completion of the Subcommittee’s Report and the submission of its
Executive Summary to the RPCC, the RPCC requested comments from the public and the Bar in
the summer of 2017. A notice announcing the call for comments and comment period was
published in the August/September 2017 edition of the Louisiana Bar Journal. Notice also was
published prominently on the home page of the LSBA website for the duration of the comment
period, along with a dedicated page containing links for the Subcommittee’s Report and
Executive Summary. The comments were collected and provided to the RPCC for its review.

At its meeting on October 30, 2017, the RPCC debated a proposed amendment to
Rule 8.4 as proposed by the Subcommittee. At the conclusion of the discussion, the RPCC voted
not to recommend the proposed amendment to Rule 8.4 to either the House of Delegates or to the
Supreme Court by a vote of 7-4. While it is difficult to summarize the rationale of the lengthy
debate in its entirety, the primary arguments made by those opposing the rule were that (1)
existing rules permit the ODC to investigate and seek sanctions for much of the conduct that
would be covered by the proposed rule, thus making it unnecessary; and, (2) the proposed rule
may contain terms of sufficient ambiguity such that it could engender litigation, and/or present
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uncertainty to lawyers in the state attempting to comply with the rule." Accordingly, it was the
determination of our Committee not to proceed further with either ABA Rule 8.4(g) or the
modified amendment to Rule 8.4 as proposed by the Subcommittee.

Should you have any further questions, please do not hesitate to contact me.

With kindest regards, I am

Yours sincgrely,

Attachment

ge; Dona Kay Reneger, Esq., LSBA President (w/att.)

Charles B. Plattsmier, Esq. (w/att.)
Lauren McHugh Rocha, Esq. (w/att.)

In this regard, we note that Attorney General Jeff Landry issued an Advisory Opinion dated September 8, 2017,

that, in his opinion, the proposed rule would be unconstitutional. The RPCC took no position on the substance of
AG Landry’s opinion, but merely noted the existence of the controversy.



LSBA Rules of Professional Conduct Committee

Rule 8.4 Subcommittee Report (03/24/2017) — EXECUTIVE SUMMARY

This Subcommittee was formed and appointed following the 09/28/2016 meeting of the Rules of
Professional Conduct Committee. For efficiency, the Subcommittee was then subdivided into

two (2) “working groups™:

“Working Group A” was charged with reviewing disciplinary cases from around the U.S.
involving some version of ABA Model Rule 8.4 to examine whether the conduct described in
those cases truly merited regulatory intervention and whether that conduct could have otherwise
been reported and/or sanctioned under the Rules absent the language in (or similar to) Model
Rule 8.4. This in-depth review included examination of both case summaries and actual reported
cases from across the country, derived primarily from a fifty-seven (57) page table of cases
developed by the ABA Center for Professional Responsibility.

“Working Group B” conducted a thoughtful review of the rules of professional conduct for fifty
(50) U.S. jurisdictions, revealing that, at present, twenty-one (21) of those jurisdictions' currently
have some version of a rule that attempts to address some or all of the issues that current ABA
Model Rule 8.4(g) is intended to address, namely “... harassment or discrimination on the basis
of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender
identity, marital status or socioeconomic status in conduct related to the practice of law...”

Upon completion of the review of all this information, the Subcommittee concluded that there
have been instances of serious misconduct exhibited by lawyers across the country that are not
addressed by the existing Rules of Professional Conduct as adopted in Louisiana.

RECOMMENDATIONS

e The Subcommittee is not suggesting an amendment of current Rule 8.4(g) but is, instead,
suggesting that the Court consider adding a brand-new sub-part designated Rule 8.4(h).
The Subcommittee believes that it will likely be clearer for lawyers and those involved in
the discipline system if the Court were to leave Rule 8.4(g) as it is so that applicable
precedent would not be impacted. The Subcommittee believes it preferable to add
another subsection [i.e., a new “(h)”] to the end of current Rule 8.4.

! California; Colorado; District of Columbia; Florida; lowa; Indiana; Ilinois; Massachusetts; Maryland; Minnesota;
Missouri; Nebraska; New Jersey; New York; North Dakota: Ohio; Oregon; Rhode Island; Vermont; Washington;
and Wisconsin.

APPENDIX A




The Subcommittee believes that a Louisiana rule should: (1) contain language that clearly
limits application of the rule to conduct of a lawyer “...in connection with the practice of
law...”; and (2) be worded such that this limiting language (“...in connection with the
practice of law...”) appears sooner, rather than later, within the rule. The intended impact
is to guide lawyers better and to leave considerably less doubt as to the application and
limits of the rule.

The Subcommittee believes that those categories/bases of discrimination best suited to a
Louisiana rule would be those that are well-recognized and reasonably defined by
substantive law, rather than those for which there may be little to no substantive case law
in existence.

The Subcommittee recommends that the knowledge/intent component endorsed by the
ABA in its current version of ABA Model Rule 8.4(g) should also be incorporated into a
Louisiana rule.

The Subcommittee believes including a specific cross-reference to Louisiana Rule 1.16
within an amended Louisiana Rule 8.4 would serve to avoid confusion or
misunderstanding as to the intended impact of an amended Rule 8.4 with regard to
declining, withdrawing from or terminating a representation.

The Subcommittee believes that some form of a “legitimate advocacy” exception should
be incorporated into a Louisiana rule. The Subcommittee would prefer that an amended
Louisiana rule be clearer and less ambiguous in this regard than the language of the
current ABA Model Rule.

Based on the foregoing, the Subcommittee believes an amended Louisiana Rule 8.4 could read:
“..It is professional misconduct for a lawyer to: ...(h) engage in conduct in connection with the
practice of law that the lawyer knows or reasonably should know involves discrimination

prohibited by law because of race, color, religion, age, gender, sexual orientation, national

drz'gin, marital status, or disability. This Rule does not prohibit legitimate advocacy when race,
color, religion, age, gender, sexual orientation, national origin, marital status, or disability are

issues, nor does it limit the ability of a lawyer to accept, decline or withdraw from a

representation in accordance with Rule 1.16.”




