COLORADO SUPREME COURT
May 15%, 2019

Ms. Cheryl Stevens,
Clerk of the Colorado Supreme Court
E-mail: Cheryl.Stevens@judicial.state.co.us

RE: Request for comments concerning Rules of Professional Conduct, Rule 8.4%.
Dear Ms. Stevens:

Please include my written comment and suggestions below concerning R.P.C. 8.4.

/pc

Chief Justice Coats,
Justices of the Colorado Supreme Court:

Section 4 of the Preamble to Section 18 — 20 [Rules Governing the Practice of Law] states:

4.Enhancing client protection and promoting consumer confidence through Attorney
Regulation Counsel, the Attorneys Fund for Client Protection, inventory counsel
services, the regulation of non-lawyers engaged in providing legal services, and other
proactive programs.

It Is clear the intention of this proposed rule is to keep rogue attorneys from taking advantage of their
clients. One of the most despicable of these acts is an attorney who is a sexual predator and uses his
fiduciary status to his/her own demented satisfaction on vulnerable persons.

| have had one instance where an employee of mine made a plea bargain with the District Attorney to
plead guilty to a minor [in my estimation] sexual charge. He went through a grueling program for at least
5 years and is on the permanent sex offender list. Because of the rules of the program he was on; he had
to be in constant contact with other sex offenders so they could “tell” on each other if they broke the
rules. He brought many of these offenders to work and | heard hellacious stories of their recidivism. It
seems their acts got worse, not better and the action taken by the courts to correct these persons was
not working.

Lt is professional misconduct for a lawyer to: (a) — (h) [NO CHANGE] (i) engage in conduct the lawyer knows or
reasonably should know constitutes sexual harassment where the conduct occurs in connection with the lawyer’s
professional activities.

COMMENT [1]-[5] [NO CHANGE] [5A] Sexual harassment may include, but is not limited to, sexual advances,
requests for sexual favors, and other verbal or physical conduct of a sexual nature that a reasonable person would
perceive as unwelcome. The substantive law of employment discrimination, including antiharassment statutes,
regulations, and case law, may guide, but does not limit, application of paragraph (i). “Professional activities” are
not limited to those that occur in a client-lawyer relationship.
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| want to bring to your attention an attorney that self-admitted to a sexual charge of groping a client’s
breasts, Mr. John Berman.? This act was never reported to Authorities for prosecution but instead kept
“hidden” in the files of Attorney Regulation.

Why, because s/he is an attorney who has a fiduciary relationship with many persons, should they get a
pass, especially when it is self-admitted?® The standard should be higher, not lower!

2 https://www.scribd.com/document/369366610/JOHN-BERMAN-ATTY-COLO-SUPREME-COURT-DISCIPLINARY-
RECORD
3 The Thinking Processes of Sexual Predators

Behavior results from the way a person thinks. A person’s thinking processes largely define his character. In considering how to
prevent further victimization of employees in the workplace, it is essential to understand the mental makeup of the victimizer.

Sexual harassment, sexual assault, and rape obviously are sex offenses. But they have little to do with sex itself. The people
who are making headlines for their exploitation of women employed by their company likely have had no shortage of
opportunities for consensual sex. Sexual predators have plenty of sexual experience but it is shallow. Sex is a control operation
for them. They ordain the time and place of the encounter. Seeking a conquest is the overriding aspect. The perpetrator cares
little what his “partner” experiences. The idea is to conquer a body, not have a relationship. Achieving his objective provides
him with a buildup. He has sex on his mind a great deal of the time, looking at females as potential targets.

In his approach to potential sexual targets, the individual regards himself as irresistible and seeks to have this affirmed. Heis
certain that any person whom he finds desirable will be attracted to him. A friendly smile may confirm that he is desired, and
that he can proceed with his conquest. This thinking occurs even with complete strangers whom he quickly regards as his
property.

The person who exposes himself hopes to entice someone into a sexual act. He seeks an admiring gaze and directs that gaze.
He may do this by walking around naked. He experiences excitement in fantasizing and in the exhibitionism itself.

The assertion of power is most obvious in sexual assault and rape in which the perpetrator forcefully takes “possession” of his
target. Again, this has nothing to do with sexual need. Men who have an active and varied sexual life at home still attack
women. It is characteristic that, both in fantasy and action, they find it most exciting to use force in making their conquest.

The workplace provides an arena for these behaviors. The perpetrator has leverage over his victim who is a subordinate. He
knows that she is unlikely to inform because she thinks she will not be believed, that she will lose her job, or perhaps lose
opportunity to advance at all in her chosen line of work. The victim also thinks that the people in charge will support the
perpetrator, especially if he is well-known and important to the reputation and success of the organization.

Four thinking patterns figure prominently in the commission of sexual offenses in the workplace.

The pursuit of power and control. A critical part of the perpetrator’s self-image is being able to dominate others. He proceeds
to do this as he pursues whomever he finds attractive.

A sense of uniqueness. Everyone is unique — physically, psychologically, and experientially. But the person who engages in
sexual harassment, assault, or rape considers himself one of a kind. Part of this self-perception is his certainty that he is
irresistible to women, the answer to every woman'’s desires. When it comes to right and wrong, he makes his own rules.

Deception. These individuals are often extremely intelligent, charismatic, and talented. Even people who know them well
cannot conceive that they are even capable of exploiting others sexually. Such predators are masters of deceit.

An ability to compartmentalize and shut off fear of consequences. Perpetrators of sexual harassment, assault, and rape know
right from wrong. They are fully aware of the potential consequences of being apprehended. They have an uncanny ability to
ignore them long enough to do what they want, all the while maintaining a sense of invincibility. They eliminate considerations
of conscience behaving as they please without regard to emotional, physical, or other damage they might inflict. When they are
unmasked, their chief regret is getting caught with little or no remorse for the victim. Instead, they regard themselves as
victims because of the unpalatable consequences they must face.
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A survey released by the International Bar Association this week surveyed 7000 lawyers shows that one
in two women suffered bullying; while one in three women experienced sexual harassment in the
workplace.

All Attorney Regulation does by these actions [or lack thereof] is leave other clients and co-workers
vulnerable, especially women. | can imagine situations where a female client is petrified by unwanted
advances of her attorney and choosing whether to have representation in court or reporting the incident
and losing representation. Or a staff member in a law firm having to continually dodge the inappropriate
and perverted advances of their associates. And the attorney knows that even if s/he is reported to
Attorney Regulation; the chances they will be turned over to authorities is non-existent, leaving them to
strike again......c........... and agaiN.......cccceveveeuenns and again.

| would therefore respectfully request the Court consider putting some “teeth” into this rule by making it
mandatory that each case involving a violation thereof be forthwith reported to authorities for proper
investigation and possible prosecution.

Thank you for your time and consideration in these important matters.
Best,
/Peter Coulter

TransparentCourts@gmail.com
151 Summer Street #654
Morrison, Colorado 80465
720549-5349

As the issue of sexual predation in the workplace has become increasingly prominent, there are calls to provide employees with
special training to minimize this behavior in the future. Such training will not change the character (i.e., the thinking processes)
of predators. What it may succeed in is establishing clear policies and deterrents so that potential predators may be deterred
from engaging in this extremely destructive behavior at work.

Stanton Samenow, Ph.D., is an expert in criminal behavior. He is the author of many books including Inside the Criminal Mind.
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From: Andrew Felser

To: stevens, cheryl

Subject: Proposed 8.4 amendment

Date: Thursday, March 21, 2019 9:08:02 AM
Sensitivity: Confidential

Dear Ms. Stevens and Justices of the Court,

Sexual harassment is a problem mostly when pervasive or an abuse of
power. The rule should focus on that. I'm not sure it does. If it is
adopted, | would ask the committee to publish commentary that gives
more particularized guidance about its parameters.

Thank you for considering my views on this topic.

Andrew J. Felser
ANDREW J. FELSER, P.C.
501 S. Cherry St. Ste. 1060
Denver CO 80246

*Tel 720-443-5646

Mobile 303-912-3430
Email: afelser@felserpc.net
www.felserpc.net
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From: Brent Johnson

To: stevens, cheryl
Subject: Comment re: proposed revision to CRPC 8.4
Date: Thursday, March 21, 2019 11:04:27 AM

| support the proposed addition to CRPC 8.4 to add a new subsection specifically addressing sexual
harassment.

This is a serious problem that needs to be addressed throughout society in general. The legal
profession must make clear that sexual harassment is not permitted within its ranks. Attorneys who
engage in such conduct not only harm their victims, perhaps using their positions of influence or
power to do so, but they also reflect badly on the profession as a whole. The proposed amendment
would allow appropriate oversight and attorney discipline for sexually harassing behavior, which has
no place within the professional activities of any attorney.

| have practiced in the area of employment law for 35 years, and | believe that the wording of the
proposed amendment and Comment 5A, which references the substantive law of employment
discrimination, is appropriate.

Brent T. Johnson

Fairfield and Woods, P.C.


mailto:bjohnson@fwlaw.com
mailto:cheryl.stevens@judicial.state.co.us

From: John Rubens

To: stevens, cheryl
Subject: Sexual Harassment Proposed Amendment
Date: Friday, March 22, 2019 3:13:27 PM

Dear Ms. Stevens:
https://wordpress.com/block-editor/post/johnrubens.wordpress.com/24628

| am not in practice but I'd hate to impose this on young attorneys. Discipline is one thing but
attorney regulation “discipline” is something else.

Jessica Yates: Already covered by ethics rules and the preferable discretionary conduct of attorneys.
Sincerely,

John Rubens
Inactive #21155
“Professionalism Matters”--Justice Rice, Former Chief Justice of the Supreme Court Colorado

Sent from Mail for Windows 10
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To Whom It May Concern,

With respect to proposed Rule 8.4(i) regarding sexual harassment, as a young attorney,
| was subjected to severe sexual harassment by my former employer, who is also an
attorney. Although this harassment was severe enough to amount to criminal conduct,
the Denver Police Department did not take any steps to prosecute my former employer,
and he suffered no legal consequences as a result of his behavior. As a result, one of
my only avenues for recourse against this individual was the filing of an ethics complaint
with the Colorado Office of Attorney Regulation Counsel (“OARC”).

While | was satisfied with the outcome of the ethics investigation, it was clear to me that
the OARC was limited in its ability to impose discipline for sexually harassing conduct, as
the rules do not directly address such behavior. The discipline imposed for this behavior
was therefore relatively light. | do not believe that the light punishment imposed for such
behavior is sufficient to deter harassing behavior. | therefore support any efforts to
expand the OARC'’s ability to investigate harassers and hold them accountable, as this
may be a sexual harassment victim's only avenue for recourse.

Thank you for your time and consideration,

Jessica Scardina



From: deon@warnerandassociates.com

To: stevens, cheryl
Subject: Proposed Rule 8.4(i) and Comment 5A
Date: Thursday, March 21, 2019 8:49:16 AM

Attorney Stevens
I am including my comments to the proposed section and comment in Rule 8.4.

With regard to the comment on “professional activities”, | believe we should give more guidance in
the definition. | want to suggest that the last sentence of the Comment be revised to read as
follows”

“Professional activities” include, but are not limited to, activities that occur (i) in a client-lawyer
relationship, (ii) during the delivery of legal services or legal advice or (iii) prior to a client-lawyer
relationship during the evaluation of a potential client or other parties.

Thank you for the opportunity to comment.

Deon Warner

Warner & Associates PLLC

(713) 807-1007 Office
(713) 422-2309 fax

(713) 933-4221 cell
warnerandassociates.com

deon@warnerandassociates.com

“Persuade your neighbors to compromise whenever you can. As a peacemaker, the lawyer has
superior opportunity of being a good man. There will still be business enough.” Abraham Lincoln.

This email and any attachments are confidential, privileged and/or otherwise exempt from
disclosure under applicable law. No confidentiality or privilege is waived or lost by any

transmission errors. This communication is intended solely for the intended recipient, and if
you are not the intended recipient, please notify the sender immediately, delete it from your

system and do not copy, distribute, disclose or otherwise act upon any part of this email
communication or its attachments. Thank you.
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May 15, 2019

To the Honorable Justices of the Colorado Supreme Court:

I am writing in support of the proposed amendment to Colorado Rule of Professional
Conduct (“Colo. RPC”) 8.4, specifically adding a new subsection (i) to address sexual
harassment. The Court’s proposed amendment would help address a gap in the ethical rules
governing lawyers, and provide better notice to lawyers that sexual harassment could be grounds

for discipline.

Currently, Colo. RPC 8.4 states (in relevant part):

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly

assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects;

*k*k

(9) engage in conduct, in the representation of a client, that exhibits or is intended
to appeal to or engender bias against a person on account of that person's race, gender,
religion, national origin, disability, age, sexual orientation, or socioeconomic status,
whether that conduct is directed to other counsel, court personnel, witnesses, parties,

judges, judicial officers, or any persons involved in the legal process; or

(h) engage in any conduct that directly, intentionally, and wrongfully harms

others and that adversely reflects on a lawyer's fitness to practice law.

Colo. RPC 1.8(j) states: “A lawyer shall not have sexual relations with a client unless a
consensual sexual relationship existed between them when the client-lawyer relationship

commenced.”
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There is no Colo. RPC directly addressing sexual harassment—proposed to include (but
not be limited to) “sexual advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature that a reasonable person would perceive as unwelcome,” and to not be
limited to client-lawyer relationships. Most sexual harassment does not rise to criminal conduct
covered by Colo. RPC 8.4(b). Not all sexual harassment exhibits gender bias, and certainly
much (if not most) of sexual harassment is not “in the representation of a client.” Clear and
convincing evidence of both elements would be necessary to bring a charge under Colo. RPC
8.4(g). And prosecution under Colo. RPC 8.4(h) requires clear and convincing evidence that a
lawyer “directly, intentionally, and wrongfully” harmed the victim of harassment, when a
common defense to sexual harassment is that the perpetrator hoped the conduct would be
welcome.

As such, sexual harassment by a lawyer against clients may be addressed through a
combination of Colo. RPC 1.8(j) and Colo. RPC 8.4(a) (in essence, attempted sex with a client),
but that raises questions of what a lawyer intended. Sexual harassment in non-client contexts can
be difficult to prosecute.

Further, the current rules might not give lawyers sufficient notice that sexual harassment
in a professional context is deemed conduct adversely reflecting on the lawyer’s fitness to
practice law. The absence of any on-point language leaves a gap where many individuals—
including judges, lawyers, employees, clients, and members of the public—would expect to see a
rule specifically addressing sexual harassment by lawyers.

Finally, the failure of the rules to specifically address sexual harassment is a glaring void
in an era in which any publicly-accountable institution needs to have policies for and a consistent
record in confronting harassment. Here, the regulatory system appears to have no sexual
harassment policy at all. Public confidence in the rule of law requires public confidence in the
system that regulates lawyers. It is difficult to promote public confidence in this context when it
appears that lawyers’ ethical rules are conspicuously silent on conduct that is widely viewed as
unethical.

Accordingly, I am writing in support of proposed Colo. RPC 8.4(i). | believe it will help
address these important issues relating to lawyer conduct, notice to lawyers, and public
confidence in our lawyer regulation system.

Sincerely,

Jessica E. Yates
Attorney Regulation Counsel
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Marc J. Randazza (licensed in D.C. Colo.)
Randazza Legal Group, PLLC

2764 Lake Sahara Drive, Suite 109

Las Vegas, Nevada 89117

Tel: (702) 420-2201

ecf@randazza.com

Andrew J. Contiguglia (ref. no. 26901)
The Contiguglia Law Firm, P.C.

138 West Fifth Avenue

Denver, CO 80204

Tel: (303) 780-7333
ajc@contiguglia.com

For The First Amendment Lawyers Association

IN THE SUPREME COURT
STATE OF COLORADO

In the Matter of:
COMMENT OF FIRST AMENDMENT

PROPOSED AMENDMENT TO LAWYERS ASSOCIATION IN
COLORADO RULE OF PROFESSIONAL OPPOSITION TO PROPOSED
CONDUCT 8.4 AMENDMENT TO COLORADO RULE OF

PROFESSIONAL CONDUCT 8.4

This comment is filed in opposition to the Colorado Supreme Court’s
proposed amendment to the Colorado Rules of Professional Conduct to add
Rule 8.4(i). This proposed addition is based on ABA Model Rule 8.4(g) (“Rule
8.4(g)”). Rule 8.4(g) is a flawed rule that is offensive to the First Amendment rights
of attorneys, and while Rule 8.4(i) does not have all the constitutional problems
of Rule 8.4(g), this Court should still refuse to adopt it.

The First Amendment Lawyers Association (“FALA”) is a national, non-profit
organization of approximately 200 members who represent the vanguard of First

Amendment lawyers. Its central mission is to protect and defend the First



Amendment from attack by both private and public incursion. Since its founding
in the late 1960s, FALA’s membership has been involved in several cases at the
forefront of defining the First Amendment’s protections. FALA has a marked
interest in opposing the adoption of Rule 8.4(i), as the proposed rule is
unconstitutionally vague and violates the First Amendment, and would lead to
the suppression of protected speech that is only tangentially related to the
practice of law.?
1.0 Contents of Rule 8.4(i)

The American Bar Association (“ABA”) adopted Rule 8.4(g) in August of
2016. The Court’s proposed amendment would add a subsection (i) to Colorado
Rule of Professional Conduct 8.4, which would provide that it is professional
misconduct for a lawyer to:

() engage in conduct that the lawyer knows or reasonably should

know constitutes sexual harassment where the conduct occurs in

connection with the lawyers’ professional activities.
This may seem reasonable on the surface. But, it is simply asking for abuse —
especially when the “reasonably should know” standard is employed. The
problems are compounded by the new accompanying comment 5A, which

reads:

Sexual harassment may include, but is not limited to, sexual
advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature that a reasonable person would perceive
as unwelcome. The substantive law of employment discrimination,
including anti-harassment statutes, regulations, and case law, may
guide, but does not limit, application of paragraph (i). “Professional

1 Counsel submitting this comment are members of FALA. Attorney Marc
Randazza is licensed in the United States District Court for the District of Colorado
and is a former president of FALA. Attorney Andrew Contiguglia is licensed to
practice in Colorado and is the immediate past president of FALA.



activities” are not limited to those that occur in a client-lawyer
relationship.

2.0 Most Other States Have Rejected Similar Measures and the Only State That
Failed to Do So Acted in the Absence of Any Comment on the Rule
Several states have considered adopting either Rule 8.4(g) or variations of

it, but almost all have rejected these proposals. Anti-discrimination rules may be

permissible and even desirable, but this particular one is not. While Rule 8.4(i) is
not as broad as Rule 8.4(g) in its entirety or most of these failed proposals, it still
shares many of their constitutional defects.

Several states have rejected Rule 8.4(g) because it violates the First

Amendment:

e In December of 2016, the Texas Attorney General issued a formal opinion
stating that Rule 8.4(g) would violate the First Amendment because it
restricts speech and conduct far beyond the context of practice of law.
(See TX A.G. Opinion No. KP-0123, attached as Exhibit 1.)2

e In January 2017, Pennsylvania’s Disciplinary Board proposed an anti-
discrimination amendment to the State’s Rule 8.4, but Pennsylvania
explicitly rejected the language of ABA Rule 8.4(g), adopting instead a rule
similar to the narrower lllinois Rule 8.4(j), which states that it would be
misconduct to violate a federal, state, or local statute that prohibits

discrimination. (See lllinois Rules of Professional Responsibility, attached as

Exhibit 2.)3
2 Available at: <https://www.texasattorney
general.gov/opinion/ken-paxton-opinions> (last accessed May XX, 2019).
3 Available at:

<http://www.illinoiscourts.gov/SupremeCourt/Rules/Art VII/ArtVIII
NEW.htm#8.4> (last accessed May 15, 2019).




e In April 2017, the Montana legislature passed a joint resolution condemning
Rule 8.4(g) as an unconstitutional attempt to restrict the First Amendment
rights of attorneys. (See Montana Senate Joint Resolution No. 15, attached
as Exhibit 3.)4

e In 2017, the Nevada Bar filed a petition to adopt Rule 8.4(g), but in
September of 2017 withdrew it in the face of criticism of its constitutionality.
(See request to withdraw petition to adopt Rule 8.4(g), attached as Exhibit
4.)

e In March 2018, the Tennessee Attorney General issued a formal opinion
stating that Rule 8.4(g) “would violate the constitutional rights of Tennessee
attorneys and conflict with the existing Rules of Professional Conduct.” (See
Tenn. AG Opinion No. 18-11, attached as Exhibit 5.)5

¢ In August 2018, the Arizona Supreme Court rejected a proposal to adopt
Rule 8.4(g) after receiving numerous comments in opposition explaining
that it is unconstitutional. (See order denying petition to adopt Rule 8.4(g),
attached as Exhibit 6.)6

e The Idaho Supreme Court also rejected adoption of Rule 8.4(g) in
September 2018, noting that the rule did not comport with recent Supreme
Court precedent. (See Idaho Supreme Court letter regarding Rule 8.4(g),

attached as Exhibit 7.)7

4 Available at: http://leg.mt.gov/bills/2017/billhtmI/SJ0015.htm (last
accessed May 15, 2019).

5 Available at:
<https://www.tn.gov/content/dam/tn/attorneygeneral/documents/ops/2018/0
p18-11.pdf> (last accessed May 15, 2019).

6 Available at: https://www.clsnet.org/document.doc?id=1164 (last accessed
May 15, 2019).

7 Available at: https://www.clsnet.org/document.doc?id=1169 (last accessed
May 15, 2019).




These states rejected Rule 8.4(g) because it is unconstitutional. The only
state to adopt Rule 8.4(g) is Vermont, and it only did so because no one filed any
comments in opposition to it. There is no reason for Colorado to adopt even the
comparatively limited version of it being proposed.

3.0 Rule 8.4(i) Violates the First Amendment

Lawyers do not surrender their First Amendment Rights for the privilege of
practicing law.2 Rule 8.4(i) punishes and restricts speech if it “constitutes sexual
harassment,” which sounds innocuous on its face. However, the comment to the
rule explains that prohibited conduct includes “other verbal or physical conduct
that a reasonable person would perceive as unwelcome.” This language is not
limited by existing anti-harassment law and regulations, which creates significant
guestions as to what speech Rule 8.4(i) may prohibit. This ensures that attorneys
in Colorado will not be able to determine when their use of language might run
afoul of the rule.

A restriction on speech is content-based when it either seeks to restrict, or
on its face restricts, a particular subject matter.? Any restriction on speech based
on the message conveyed is presumptively unconstitutional.l® This presumption
becomes stronger when a government restriction is based not just on subject

matter, but on a particular viewpoint expressed about that subject.ll The

8 See Gentile v. State Bar of Nevada, 501 U.S. 1030, 1054 (1991) (the Nevada
Bar could not punish free speech that is protected by the First Amendment);
Shapero v. Ky. Bar Ass’n, 486 U.S. 466, 469 (1988) (the First Amendment applies to
state bar disciplinary actions through the Fourteenth Amendment).

9 See Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 828
(1995). A facially content-based restriction must satisfy strict scrutiny regardless of
an allegedly benign government motive. See Reed v. Town of Gilbert, 135 S. Ct.
2218, 2228-29 (2015).

10 See Turner Broadcasting System, Inc., v. FCC, 512 U.S. 622, 641-43 (1994).

11 See R.A.V. v. City of St. Paul, 505 U.S. 377, 391 (1992).



government cannot be allowed to impose restrictions on speech where the
rationale for the restriction is the opinion or viewpoint of the speaker.i2 The
Supreme Court also recently decided that state restrictions on “professional
speech” are presumptively unconstitutional and subject to a strict scrutiny
analysis.13

Rule 8.4(i) is broad and is an unconstitutional viewpoint-based restriction on
speech because it only restricts speech espousing certain viewpoints regarding
certain topics about certain groups of people.* Because there is no restriction or
explanation as to what “verbal or physical conduct of a sexual nature” means,
many benign statements could potentially run afoul of the rule.

In fact, given the lack of limitation on where the speech could occur and
in what context and the lack of clarity on the content, lawyers will simply be well
advised to avoid any potential flirtation or discussions of anything that the most-
easily-offended listener could hear. If the substantive law of employment
discrimination were the boundary, at least there would be predictable standards.
If the “professional activities” were limited, similarly, there would be some rational
boundaries. However, under this nebulous standard, if a lawyer attends a cocktail
party thrown by a law firm, and then after the reception, she and a few others go
to an after-party, and she tells an off-color joke within earshot of someone willing

to complain, she may be subject to discipline.

12 See Perry Ed. Assn. v. Perry Local Educators’ Assn., 460 U.S. 37, 46 (1983); see
also Matal v. Tam, 137 S. Ct. 1744, 1763 (2017) (finding bar on registration of
“disparaging” trademarks unconstitutional viewpoint-based discrimination).

13 See National Institute of Family and Life Advocates v. Becerra, 138 S. Ct. 2361
(2018).

14 See R.A.V., 505 U.S. 377 (“The First Amendment does not permit St. Paul to
impose special prohibitions on those speakers who express views on disfavored
subjects.”)



The absurdity of the rule does not come from the apparent intent of the
rule. If the intent is to add “sexual harassment” to the list of things that lawyers
can be disciplined for, then so be it. But, whoever drafted the rule created such
a wide shadow over all attorney conduct and speech that there would be
remarkably little that any lawyer could do to prevent a pretextual attack by
misusing this rule, other than only flirting or telling jokes while on vacation far from
home. Was this the intent? Or was the intent to make the net so wide that Bar
Counsel would have a convenient catch-all in order to target disapproved
lawyers?

This restriction on attorney speech wil have a chiling effect on an
attorney’s ability to engage in more than just social banter. It would run as far as
impacting disfavored political dialogues or debates. A lawyer’s trade is to speak
for and represent others, but Rule 8.4(i) pits an attorney’s ability to speak for others
against a threat of a bar complaint if someone considers the speech
“unwelcome.” In fact, the rule is drafted so broadly it could even punish
expression of popular, mainstream opinions that even tangentially touch on
topics of a “sexual nature” if someone on the ideological fringe, or who needs a
pretext, finds them “unwelcome” or simply claims to find them as such.

The point of protecting free speech is to shield the speaker who may say

something misguided or hurtful in another’s eyes.’> Rule 8.4(i) does more than

15 See Snyder v. Phelps, 562 U.S. 443, 458 (2011) (citing Hurley v. Irish-American
Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U. S. 557, 574 (1995)); see also
Texas v. Johnson, 491 U. S. 397, 414 (1989) (“If there is a bedrock principle
underlying the First Amendment, it is that the government may not prohibit the
expression of an idea simply because society finds the idea itself offensive or
disagreeable”); and see Roth v. United States, 354 U.S. 476, 484 (1957) (“All ideas
having even the slightest redeeming social importance, e.g., unorthodox ideas,
controversial ideas, even ideas hateful to the prevailing climate of opinion - fall
within the full protection of the First Amendment”).



restrict what an attorney may say in open Court or in a professional setting; its
plain language restricts what an attorney may say in a multitude of social
situations, as well. The rule provides that ‘“Professional activities’ are not limited
to those that occur in a client-lawyer relationship,” without any further guidance.
If the Bar wishes to govern attorney speech in a courtroom, that is perhaps
reasonable (though even there viewpoint discrimination would be presumptively
unconstitutional). But, this proposed rule does far more than that. Itis a measure
that seeks to govern attorney speech no matter where and when it might occur,
unless that speech is 100% disassociated from any tangent of the lawyer’s
practice. Rule 8.4(i) contradicts paramount First Amendment protections
because it restricts an attorney’s ability to express an opinion or engage in good
faith debate at a local bar meeting, and it would chill law professors and
practitioners alike from writing engaging law review articles that may offend
some. For a recent example, Attorney Ronald Sullivan was a member of the
Harvard faculty. He took on the representation of Harvey Weinstein. A group of
students then protested that they “did not feel safe” because of this. He was
dismissed from his position. It is no stretch to think that a lawyer representing an
unpopular client would likely be the first to suffer under this rule. Certainly, that
may be just fine with some who represent only milquetoast clients, but does the
Bar truly wish to create a disincentive for lawyers to represent the unpopular?
John Adams would be aghast.

An attorney could risk disciplinary action simply for making an argument,
supported by factual data, with an unpopular conclusion. For example, if a
female plaintiff in a workplace discrimination suit claimed the court should
presume a policy of gender discrimination because all her co-workers are men,
the defendant’s attorney could face Bar discipline for countering with a study

showing that gender discrimination is more common in co-ed offices. Rule 8.4(i)



has the potential to limit the development of the legal profession and stymie the
continuing legal education of attorneys in Colorado. Perhaps not every
potentially controversial topic would run afoul of Rule 8.4(g), but the possibility of
violating the rule would inevitably cause lawyers in Colorado to shy away from
addressing any controversial issue in any setting remotely connected to the
practice of law.16

Even worse, Rule 8.4(i) could very well make it an ethical violation simply to
represent clients who are being sued for speech that mainstream society does
not consider acceptable. For example, say a female college professor is fired for
espousing the viewpoint in class that women are genetically superior to men, and
then files a suit against the college for wrongful termination. An attorney may risk
discipline for representing the woman and, outside the courtroom, making any
statement about her viewpoint that is not a full-throated condemnation of it.1’
This could very easily lead to an environment where citizens with unpopular
opinions would be precluded from obtaining effective legal representation. This
same reasoning applies to controversial organizations that may espouse beliefs
tangentially related to issues of a sexual nature that many members of the public
find unwelcome. There is also no limiting language as to the contexts in which

the prohibitions in Rule 8.4(i)) apply; an attorney may violate the rule even if

16 See, e.qg., Baggett v. Bullitt, 377 U.S. 360, 372 (1964) (“indefinite statutes” with
“uncertain meanings” require that speakers “steer far wider of the unlawful zone
than if the boundaries of the forbidden area were clearly marked””) (quoting
Speiser v. Randall, 357 U.S. 513, 526 (1958)) (internal citation omitted).

17 Colorado Rule 1.2(b) establishes that representing a client is not an endorse-
ment of that client’s views or activities, but it does not take much imagination to
conceive of a situation where an attorney declining to condemn a client’s
“discriminatory” viewpoint could invoke a disciplinary proceeding under Rule
8.4(i).



making arguments in open court, which would unquestionably chill speech at the
core of the First Amendment.

Rule 8.4(i) does not even significantly advance the purpose of reducing
sexual harassment. The existing Rule 8.4(d) prohibits a lawyer from “engagling] in
conduct that is prejudicial to the administration of justice,” which includes
“knowingly manifest[ing] by words or conduct bias or prejudice based upon race,
sex. Religion, national origin, disability, age, sexual orientation, or socioeconomic
status . . . when such actions are prejudice to the administration of justice.”
Apparently, this prohibition is perfectly acceptable to counter all forms of
discrimination other than sexual harassment. Rule 8.4(i)) makes its viewpoint
discrimination even more obvious by removing the “knowing” and “prejudice to
the administration of justice” requirements of rule 8.4(d), thus elevating
prohibitions on sexual harassment above all other anti-discrimination priorities.

As discussed in more detail below, FALA is in no way opposed to the
Colorado Bar adopting a content-neutral rule that curtails sexual harassment. In
fact, FALA would support a rule that accomplishes this worthy goal if the rule does
not violate the First Amendment or other protections provided by the U.S.
Constitution, such as due process. FALA stands firm, however, that it does not
support rule 8.4(i), because it will be used as a weapon to silence attorneys with
diverse opinions.

4.0 Distinguished First Amendment Scholars Have Spoken Out Against ABA

Model Rule 8.4(Q)

Many First Amendment scholars have spoken out against Rule 8.4())’s

counterpart, including:
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e Distinguished First Amendment Professor Eugene Volokh18 has noted that
passing a law that disciplines attorneys for speech would stifle debate
within the legal community for fear of disciplinary reprimand. (See Eugene
Volokh, “Texas AG: Lawyer speech code proposed by American Bar
Association would violate the First Amendment,” WASHINGTON PosT (Dec. 20,
2016), attached as Exhibit 8.)1°

e The late professor Ronald Rotunda?® noted that under the ABA Model Rule,
if two attorneys spoke on a panel, and an attorney said, “Black Lives
Matter,” the attorney who responds “Blue Lives Matter” could be subject to
discipline under this Rule. Candid debates about illegal immigration or
gender-neutral bathrooms would likely involve discussions about national
origin, sexual orientation, and gender identity, which means that
participants in the debate would be subject to discipline, depending
entirely on the speaker’s stance or viewpoint. (See Rebecca Messall, et al.,
“Statement on ABA Model Rule 8.4(g),” NATIONAL LAWYERS ASSOCIATION (Mar.

7,2017), attached as Exhibit 7.)21 While Rule 8.4(i) is only concerned with (a

18 Professor Volokh is the editor of the Volokh Conspiracy at the Washington
Post and is the author of the treatise The First Amendment and Related Statues
(West 2013). He teaches at the University of California Los Angles School of Law
<http://www?2.law.ucla.edu/volokh/>.

19 Available at: <https://www.washingtonpost.com/news/volokh-
conspiracy/wp/2016/12/20/texas-ag-lawyer-speech-code-proposed-by-
american-bar-association-would-violate-the-first-amendment/> (last accessed
May 15, 2019).

20 Professor Rotunda is the author of the treatise American Constitutional Law
(Volumes 1 & 2) (West 2016) and Legal Ethics: The Lawyer’s Deskbook on
Professional Responsibility (ABA-Thomson Reuters 2016). He taught at Chapman
University <https://www.chapman.edu/our-faculty/ronald-rotunda-
memoriam.aspx>.

21 Available at: <http://www.nla.org/nla-task-force-publishes-statement-on-
new-aba-model-rule-8-4g/> (last accessed May 15, 2019).
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broad definition of) sexual harassment, these concerns still apply because
violations would be based on whether the recipient of a communication or
a third party might find the statement “unwelcome.”

e Professor Josh Blackman?22 has noted that Rule 8.4(g) will affect the types of
hypotheticals and debates law school professors can pose to students,
because law professors who have active law licenses could worry about
offending a student and being faced with a bar complaint. (See Josh
Blackman, “My Rejected Proposal for the AALS President’s Program on
Diversity: The Effect of Model Rule of Professional Conduct 8.4(g) and Law
School Pedagogy and Academic Freedom” (Nov. 15, 2016), attached as
Exhibit 8.)23
The Court should heed the warnings of these preeminent First Amendment

scholars and note the serious consequences the passage of Rule 8.4(i) would
have on free speech and debate. We should not seek to censor lawyers who
engage in debate at bar conferences, in law school classrooms, and in law
review articles. Rather, we should engage people we do not agree with, and
present them with better arguments. If someone holds an offensive or
“unwelcome” viewpoint, it is better to try to change that person’s mind than to

shut them up.

22 pProfessor Blackman is the author of Reply: A Pause for State Courts
Considering Model Rule 8.4(G) The First Amendment and “Conduct Related to
the Practice of Law”, 30 GEO. J. LEGAL ETHICs (2017). He teaches at South Texas
College of Law <http://www.stcl.edu/about-us/faculty/josh-blackman/>.

23 Available at: <http://joshblackman.com/blog/2016/11/15/my-rejected-
proposal-for-the-aals-presidents-program-on-diversity-the-effect-of-model-rule-
of-professional-conduct-8-4g-and-law-school-pedagogy-and-academic-
freedom/> (last accessed May 15, 2019).
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5.0 Rule 8.4(i) is Unconstitutionally Vague

The government violates the due process clause of the Fifth and Fourteenth
Amendments when it takes someone’s life, liberty, or property without due
process by passing a law that is so vague that that it does not give ordinary
people fair notice of the conduct it punishes, or is so standard-less that it invites
arbitrary enforcement.2* Rule 8.4(i) is unconstitutionally vague because it does
not draw a clear line between what conduct “occurs in connection with the
lawyer’s professional activities” and what does not. There is no clear line
regarding what is merely an unpopular opinion, and what is harassing. Conduct
that is related to professional activities is incredibly vague, and as analyzed
above, could include a multitude of activities.

The term “sexual harassment may include, but is not limited to, sexual
advances, requests for sexual favors, and other verbal or physical conduct of a
sexual nature that a reasonable person would perceive as unwelcome.”? The
most extreme examples of prohibited conduct, such as unwanted sexual contact
or overtly sexual statements directed at a coworker or client, are fairly obvious.
But there is a large universe of undefined statements that may violate Rule 8.4(i),
and there is no guidance as to what these statements might be. There are also
guestions as to who determines whether a statement is “unwelcome.” Is this
judged from the subjective viewpoint of the speaker’s audience, the subjective
viewpoint of a third party who hears the speech afterward, or some objective
standard that is applied regardless of whether anyone actually found the
statements “unwelcome?” Existing statutory, regulatory, and case law fails to

provide much guidance, either, as Rule 8.4(i) explicity goes beyond such

24 See Johnson v. United States, 135 S. Ct. 2551, 2553 (2015); see also Kolender
v. Lawson, 461 U.S. 352 (1983).
25 Comment 3 to Rule 8.4(Q).
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definitions of “sexual harassment.” With the possibility of disciplinary action for a
wrong statement, lawyers will inevitably curb speech they have a right to express.

Furthermore, words or conduct that potentially fit this terminology will
necessarily change over time, unnecessarily burdening attorneys with the
obligation to continue educating themselves on this constantly shifting definition.
As explained below, if this is the Court’s goal, it should instead impose elimination-
of-bias MCLE requirements. See Section 6.0, infra.

An additional problem with the vagaries inherent in this term is that it begs
for selective enforcement. Without any intelligible definitions of “sexual
harassment,” the Bar would be free to prosecute any attorney at any time; no
one on Earth has failed to make a statement at some point in their life that was
tangentially sexual in nature and that someone could find unwelcome.
Furthermore, the Bar is the sole arbiter of what is “sexual harassment,” which has
the potential of leading to the absurd result of an attorney being disciplined for
making a harassing statement that the allegedly harassed audience does not
actually find unwelcome.

Rule 8.4(i) is unconstitutionally vague because an ordinary person - even
one schooled in the practice of law - would not be able to read the rule and
understand what conduct in relation to “professional activities” are or what
statements constitute sexual harassment, and it encourages (and even neces-
sitates) selective enforcement. Colorado must reject Rule 8.4(i).

6.0 The Colorado Bar Should Adopt an Elimination of Bias Rule, Rather than Rule

8.4(i)

Eliminating bias, including sexual harassment, from the profession is a
laudable goal - and one that can be achieved through constitutional and honest
means that are not subject to abuse. The Court should reject Rule 8.4(i) for the

reasons stated above, but the Court should consider that there are many different
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anti-harassment and anti-discrimination rules that have already been adopted
by other states.

If the Colorado Bar wants to craft a bias rule modeled from another state,
there are two major distinctions between the language in other states’ rules and
Rule 8.4(i). These distinctions also highlight the major deficiencies with Rule 8.4(i).

(1) Conduct: Most states have a narrow interpretation of “conduct” and
restrict only conduct in the course of representing a client. (See “Anti-Bias

Provisions in the State Rules of Professional Conduct, App. B, ABA Standing

Comm. on Ethics and Professional Responsibility, Language Choices

Narrative” (July 16, 2015).)26 Rule 8.4(i) has a sweeping approach that

exposes attorneys to discipline for any conduct in connection with a

lawyer’s professional activities (such as speaking on a panel at a bar

meeting or engaging in a debate with a colleague).

(2) Breaking the Law: Most states limit discrimination to an act that breaks a

federal, state, or local law and requires that there be a finding by a court
that the attorney engaged in discrimination. Indeed, this is what Colorado
Rule of Professional Conduct 8.4(b) does. Rule 8.4(i) is subjective and allows
anyone who considers a statement by an attorney as “unwelcome” to file
a bar complaint at their discretion. Comment 5A to Rule 8.4(i) provides only
that state law “may guide” application of the rule, but is not limited by such
law.
A Dbetter option Colorado could adopt is a carrot rather than a stick
approach: it could make one credit of Eliminating Bias a Mandatory Continuing

Legal Education. States like California and Minnesota require attorneys to take

26 Available at: <http://www.american bar.org/content /dam/
aba/administrative/professional responsibility/language choice narrative with
appendices_final.authcheckdam.pdf> (last accessed May 15, 2019).
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elimination-of-bias as a CLE every year. FALA has incorporated eliminating bias
credits into both 2017 FALA meetings, not only for the benefit of the members who
need the credit, but because it is important for all members.

Eliminating bias in the profession is a worthy policy to pursue. The Colorado
Bar should take steps to eliminate bias. However, adopting Rule 8.4(i) is absolutely
the wrong way to approach this problem because it is unconstitutional on its face
and violates the First Amendment.

7.0 Conclusion

A lawyer who violates the Rules of Professional Conduct may suffer serious
consequences, which can range from a letter of reprimand to disbarment. Rule
8.4(i) would dictate that an attorney can be disciplined for something that has
nothing to do with that attorney’s ability to practice law or handle client trust
accounts. Rather, it dictates what types of views an attorney is allowed to have
and say publicly. Attorneys should be free to practice law without fear of voicing
an unpopular opinion. Rule 8.4(i) has no rational relationship to securing the
integrity of the practice of law in Colorado, and instead is one step removed from
legislating thoughtcrime.

The existing measures in the Colorado Rules satisfy any interests that the
proponents of this rule have stated. If Colorado truly believes that the existing
rules do not prohibit attorneys from true sexual harassment, then it should adopt
constitutional remedial measures.

Colorado should not join the dubious company of Vermont as a state to
adopt a version of ABA Model Rule 8.4(g). Members of the Colorado Bar took an
oath to uphold the Constitution of the United States, and have a duty not to
adopt a rule that violates the Constitution. Colorado should follow the lead of
other states and heed the advice of this nation’s First Amendment scholars:

Colorado should reject this proposed rule.
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Dated May 15, 2019. Randazza Legal Group, PLLC

/s/ Marc J. Randazza

Marc J. Randazza
2764 Lake Sahara Drive, Suite 109
Las Vegas, Nevada 89117

The Contiguglia Law Firm, P.C.

/s/ Andrew J. Contiquglia (ref. no. 26901)

138 West Fifith Avenue
Denver, CO 80204
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EXHIBIT 1




KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 20, 2016

The Honorable Charles Perry Opinion No. KP-0123
Chair, Committee on Agriculture, '

. Water & Rural Affairs. Re: Whether adoption of the American Bar
Texas State Senate Association’s Model Rule of Professional
Post Office Box 12068 Conduct 8.4(g) would constitute a violation of
Austin, Texas 78711-2548 an attorney’s statutory or constitutional rights

(RQ-0128-KP)
Dear Senator Perry:

You request an opinion concerning whether this State’s adoption of the American Bar
Association’s new Model Ethics Rule 8.4(g), regarding attorney misconduct due to discrimination,
“would constitute a violation of an individual attorney’s rights under any applicable statute or
constitutional provision.”'

The American Bar Association (“ABA”) is a voluntary organization that serves the legal
profession. One of the many services it performs is to propose rules that may “serve as models for
the ethics rules” of individual states.> The ABA House of Delegates originally adopted the Model
Rules of Professional Conduct (“Model Rules”) in 1983, and it has amended the Model Rules
numerous times since. MODEL RULES OF PROF’L CONDUCT, Preface (AM. BAR Ass’N 2016). All
states but one have patterned their rules of professional conduct for attorneys after the Model
- Rules, but the majority of states have not adopted rules identical to the Model Rules. Instead,
states have modified the rules to varying degrees. 4

In August of ’2016, the ABA House of Delegates amended ModellRule 8.4 to add
subsection (g), which provides that it is professional misconduct for a lawyer to:

(g) engage in conduct that the lawyer knows or reasonably should
know is harassment or discrimination on the basis of race, sex,
religion, national origin, ethnicity, disability, age, sexual
orientation, gender identity, marital status or socioeconomic status

'Letter from Honorable Charles Perry, Chair, Senate Comm. on Agric., Water & Rural Affairs, to Honorable
Ken Paxton, Tex. Att’y Gen. at 1 (Sept. 19, 2016), https://www. texasattomeygeneral gov/opinion/requests-for-
opinion-rgs (“Request Letter”).

2See AM. BAR ASS’N, MODEL RULES OF PROF’L CONDUCT, ABOUT.THE MODEL RULES,
http://www.americanbar. org/groups/professmnal responsibility/publications/model rules_of professional conduct.
html (last visited Dec. 8, 2016).
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in conduct related to the practice of law. This paragraph does not
limit the ability of a lawyer to accept, decline, or withdraw from a
representation in accordance with Rule 1.16. This paragraph does
not preclude legitimate advice or advocacy consistent with these
Rules.

Id. . 8.4(g). Two comments relevant to subsection (g) were also added to the Rule:

[3] Discrimination and harassment by lawyers in violation of
paragraph (g) undermine confidence in the legal profession and the
legal system. Such discrimination includes harmful verbal or
physical conduct that manifests bias or prejudice towards others.
Harassment includes sexual harassment and derogatory or
demeaning verbal or physical conduct. . . .

[4] Conduct related to the practice of law includes representing
clients; interacting with witnesses, coworkers, court personnel,
lawyers and others while engaged in the practice of law; operating
or managing a law firm or law practice; and participating in bar
association, business or social activities in connection with the
practice of law. Lawyers may engage in conduct undertaken to
promote diversity and inclusion without violating this Rule by, for
example, implementing initiatives aimed at recruiting, hiring,
retaining and advancing diverse employees or sponsoring diverse
law student organizations.

Id. r. 8.4(g) cmts. 3-4.

In Texas, the State’s Supreme Court regulates the practice of law. TEX. Gov’T CODE
§ 81.011(c). Government Code section 81.024 authorizes the Court to prepare, propose, and adopt
rules “governing the state bar,” including rules related to “conduct of the state bar and the
discipline of its members.” Id. § 81.024(a)—(b). Before they are promulgated, however, such rules
must be approved by members of the State Bar through a referendum. Id. § 81.024(g) (“A rule
may not be promulgated unless it has been approved by the members of the state bar in the manner
provided by this section.”). Upon referendum by members of the State Bar, the Court adopted the
Texas Disciplinary Rules of Professional Conduct (“Texas Rules”).?> The Court patterned the
Texas Rules after the Model Rules to some extent, but it made a number of modifications with
regard to certain specific rules and declined to adopt others altogether.

3The Texas Rules became effective January 1, 1990, and replaced the Texas Code of Professional
Responsibility. TEX. DISCIPLINARY RULES PROF’L CONDUCT preamble, reprinted in TEX. GOV'T CODE tit. 2, subtit.
G, app. A (Editor’s Notes). Over the past twenty-five years, the Texas Supreme Court and the State Bar have
conducted five referenda to amend the Rules of Professional Conduct or the Rules of Disciplinary Procedure, and two
of those referenda passed. See Sunset Advisory Comm’n Staff Report, State Bar of Texas Bd. of Law Exam’rs, 2016—
2017, Eighty-fifth Legislature at 15, https://www.sunset.texas.gov (last visited Dec. 8, 2016).
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Although the Texas Supreme Court adopts rules rather than the Legislature, the Court has
emphasized that its rules should be construed as statutes. O’Quinn v. State Bar of Tex., 763 S.W.2d
397, 399 (Tex. 1988). A Texas lawyer who fails to conform his or her professional conduct to the
Texas Rules commits professional misconduct and may lose his or her license to practice law in
this State. See TEX. RULES DISCIPLINARY P. R. 1.06(W), reprinted in TEX. GOV’T CODE, tit. 2,
subtit. G, app. A-1 (defining “professional misconduct™). Relevant to your question, the Texas
Supreme Court has not adopted Model Rule 8.4(g), and it is not currently part of the Texas Rules.
However, if the State were to adopt Model Rule 8.4(g), its provisions raise serious concerns about
the constitutionality of the restrictions it would place on members of the State Bar and the resulting
harm to the clients they represent.

L A court would likely conclude that Model Rule 8.4(g) infringes upon the free
speech rights of members of the State Bar.

The Framers of the United States Constitution fashioned the constitutional safeguard of
free speech to assure the “unfettered interchange of ideas™ for bringing about “political and social
changes desired by the people.” N. Y. Times Co. v. Sullivan, 376 U.S. 254, 269 (1964). “All ideas
having even the slightest redeeming social importance—unorthodox ideas, controversial ideas,
even ideas hateful to the prevailing climate of opinion”—fall within the full protection of the First
Amendment. Rothv. United States, 354 U.S. 476,484 (1957). Contrary to these basic free speech
principles, Model Rule 8.4(g) would severely restrict attorneys’ ability to engage in meaningful
debate on a range of important social and political issues.

While decisions of the United States Supreme Court have concluded that an attorney’s free
speech rights are circumscribed to some degree in the courtroom during a judicial proceeding and
outside the courtroom when speaking about a pending case, Model Rule 8.4(g) extends far beyond
the context of a judicial proceeding to restrict speech or conduct in any instance when it is “related
to the practice of law.” MODEL RULES OF PROF’L CONDUCT r. 8.4(g) (AM. BAR ASS’N 2016); see
also Gentile v. State Bar of Nev., 501 U.S. 1030, 1071 (1991). Comment 4 to Model Rule 8.4(g)
addresses the expanse of this phrase by explaining that conduct related to the practice of law
includes

representing clients; interacting with witnesses, coworkers, court
personnel, lawyers and others while engaged in the practice of law;
operating or managing a law firm or law practice; and participating
in bar association, business or social activities in connection with
the practice of law.

MODEL RULES OF PROF’L CONDUCT . 8.4(g) cmt. 4 (AM. BAR ASs’N 2016). Given the broad nature
of this rule, a court could apply it to an attorney’s participation in a continuing legal education
panel discussion, authoring a law review article, or informal conversations at a bar association
event.

One commentator has suggested, for example, that at a bar meeting dealing with proposals
to curb police excessiveness, a lawyer’s statement, “Blue lives [i.e., police] matter, and we should
be more concerned about black-on-black crime,” could be subject to discipline under Model Rule
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8.4(g).* In the same way, candid dialogues about illegal immigration, same-sex marriage, or
restrictions on bathroom usage will likely involve discussions about national origin, sexual
orientation, and gender identity. Model Rule 8.4(g) would subject many participants in such
dialogue to discipline, and it will therefore suppress thoughtful and complete exchanges about
these complex issues.

While federal and state law provide heightened protection to most of the classes identified
in Model Rule 8.4(g), even in those instances, the law does not prohibit discrimination under all
circumstances. Instead, a state action distinguishing between people on the basis of national origin,
for example, must be “narrowly tailored to serve a compelling government interest.” Richards v.
League of United Latin Am. Citizens, 868 S.W.2d 306, 311 (Tex. 1993). Yet an attorney operating
under Model Rule 8.4(g) may feel restricted from taking a legally supportable position due to fear
of reprimand for violating the rule. Such restrictions would infringe upon the free speech rights
of members of the State Bar, and a court would likely conclude that Model Rule 8.4(g) is
unconstitutional.

IL A court would likely conclude that Model Rule 8.4(g) infringes upon an
attorney’s First Amendment right to free exercise of religion.

Model Rule 8.4(g) could also be applied to restrict an attorney’s religious liberty and
prohibit an attorney from zealously representing faith-based groups. For example, in the same-
sex marriage context, the U.S. Supreme Court has emphasized that “religions, and those who
adhere to religious doctrines, may continue to advocate with utmost, sincere conviction that, by
divine precepts, same-sex marriage should not be condoned.” Obergefell v. Hodges, 135 S. Ct.
2584,2607 (2015). The Court has further encouraged “an open and searching debate” on the issue.
Id. However, operation of Model Rule 8.4(g) would stifle such a debate within the legal
community for fear of disciplinary reprimand and would likely result in some attorneys declining
to represent clients involved in this issue for fear of disciplinary action. If an individual takes an
action based on a sincerely-held religious belief and is sued for doing so, an attorney may be
unwilling to represent that client in court for fear of being accused of discrimination under the rule.
“[D]isciplinary rules governing the legal profession cannot punish activity protected by the First
Amendment.” Gentile, 501 U.S. at 1054. Given that Model Rule 8.4(g) attempts to do so, a court
would likely conclude that it is unconstitutional.

II1. A court would likely conclude that Model Rule 8.4(g) infringes upon an
attorney’s right to freedom of association. '

“[IJmplicit in the right to engage in activities protected by the First Amendment [is] a
corresponding right to associate with others in pursuit of a wide variety of political, social,
economic, educational, religious, and cultural ends.” Roberts v. U.S. Jaycees, 468 U.S. 609, 622
(1984). “This right is crucial in preventing the majority from imposing its views on groups that
would rather express other, perhaps unpopular, ideas.” Boy Scouts of Am. v. Dale, 530 U.S. 640,
647-48 (2000). Contrary to this constitutionally protected right, however, Model Rule 8.4(g)

“Ronald D. Rotunda, The ABA Decision to Control What Lawyers Say: Supporting “Diversity” But Not
Diversity of Thought, The Heritage Foundation Legal Memorandum 4 (2016).
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could be applied to restrict an attorney’s freedom to associate with a number of political, social, or
religious legal organizations. The Rule applies to an attorney’s participation in “business or social
activities in connection with the practice of law.” MODEL RULES OF PROF’L CONDUCT r. 8.4(g)
cmt. 4 (AM. BAR ASS’N 2016). Many attorneys belong to faith-based legal organizations, such as
a Christian Legal Society, a Jewtsh Legal Society, or a Muslim Legal Society, but Model Rule
8.4(g) could curtail such participation for fear of discipline. In addition, a number of other legal
organizations advocate for specific political or social positions on issues related to race, sex,
religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital
status, or socioeconomic status. Were Texas to adopt Model Rule 8.4(g), it would likely inhibit
attorneys’ participation in these organizations and could be applied to unduly restrict their freedom
of association. )

IV. Because Model Rule 8.4(g) attempts to prohibit constitutionally protected
activities, a court would likely conclude it is overbroad.

An overbroad statute “sweeps within its scope a wide range of both protected and non-
protected expressive activity.” Hobbs v. Thompson, 448 F.2d 456, 460 (5th Cir. 1971). A court
will strike down a statute as unconstitutional if it is so overbroad as to chill individual thought and
expression such that it would effectively punish the expression of particular views. Nat'/
Endowment for the Arts v. Finley, 524 U.S. 569, 583 (1998). In the First Amendment context, a
court will invalidate a statute as overbroad if “a substantial number of its applications are
unconstitutional, judged in relation to the statute’s plainly legitimate sweep.” United States v.
Stevens, 559 U.S. 460, 473 (2010) (quotation marks omitted). A law is not overbroad merely
because one can think of a single impermissible application. See New York v. Ferber, 458 U.S.
747, 771-73 (1982). A finding of substantial overbreadth requires a court “to find a realistic
danger that the statute itself will significantly compromise recognized First Amendment
protections of parties not before the Court.” N.Y. State Club Ass'nv. City of N.Y., 487 U.S. 1, 11
(1988) (quotation marks omitted).

Although courts infrequently invalidate a statute for overbreadth, Model Rule 8.4(g) is a
circumstance where a court would be likely to do so. See Finley, 524 U.S. at 580 (“Facial
invalidation is, manifestly, strong medicine that has been employed by the Court sparingly[.]”
(quotation marks omitted)). Like those examples discussed above, numerous scenarios exist of
how the rule could be applied to significantly infringe on the First Amendment rights of all
members of the State Bar. A statute “found to be overbroad may not be enforced at all, even
against speech that could constitutionally be prohibited by a more narrowly drawn statute.”
Comm’n for Lawyer Discipline v. Benton, 980 S.W.2d 425, 435 (1998). Because Model Rule
8.4(g) substantially restricts constitutionally permissible speech and the free exercise of religion,
a court would likely conclude it is overbroad and therefore unenforceable.

V. As applied to specific circumstances, a court would likely also conclude that
Model Rule 8.4(g) is void for vagueness.

A statute is void for vagueness when it “prohibits conduct that is not sufficiently defined.”
Id. at 437. A vague statute offends due process in two ways: (1) by failing to give fair notice of
what conduct may be punished; and (2) inviting “arbitrary and discriminatory enforcement by
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failing to establish guidelines for those charged with enforcing the law.” Id. “To survive a
vagueness challenge, a statute need not spell out with perfect precision what conduct it forbids.”
Id. But it must explain the prohibited conduct “in terms that the ordinary person exercising
ordinary common sense can sufficiently understand and comply with.” U.S. Civil Serv. Comm’n
v. Nat’l Ass 'n of Letter Carriers,413 U.S. 548, 579 (1973). When analyzing whether a disciplinary
rule directed solely at lawyers is vague, courts will “ask whether the ordinary lawyer, with the
benefit of guidance provided by case law, court rules and the lore of the profession, could
understand and comply with it.” Benton, 980 S.W.2d at 437 (quotation marks omitted).

When a “statute’s language is capable of reaching protected speech or otherwise threatens
to inhibit the exercise of constitutional rights, a stricter vagueness standard applies than when the
statute regulates unprotected conduct.” Id. at 438. Model Rule 8.4(g) lacks clear meaning and is
capable of infringing upon multiple constitutionally protected rights, and it is therefore likely to
be found vague. In particular, the phrase “conduct related to the practice of law,” while defined
to some extent by the comment, still lacks sufficient specificity to understand what conduct is
included and therefore “has the potential to chill some protected expression” by not defining the
prohibited conduct with clarity. /d.; MODEL RULES OF PROF’L CONDUCTT. 8.4(g) (AM. BAR ASS’N
2016). Also, the rule prohibits “discrimination” without clarifying whether it is limited to unlawful
discrimination or extends to otherwise lawful conduct. It prohibits “harassment” without a clear
definition to determine what conduct is or is not harassing. And it specifically protects “legitimate
advice or advocacy consistent with these Rules” but does not provide any standard by which to
determine what advice is or is not legitimate. MODEL RULES OF PROF’L CONDUCT r. 8.4(g) (AM.
BAR AsS’N 2016). Each of these unclear terms leave Model Rule 8.4(g) open to invalidation on
vagueness grounds as applied to specific circumstances.

V1. The Texas Rules of Disciplinary Conduct sufficiently address attorney
misconduct to prohibit unlawful discrimination. .

Multiple aspects of Model Rule 8.4(g) present serious constitutional concerns that would
likely result in its invalidation by a court. The Texas Disciplinary Rules of Professional Conduct,
on the other hand, already address issues of attorney discrimination through narrower language
that provides better clarification about the conduct prescribed. Texas Disciplinary Rule of
Professional Conduct 5.08 provides:

(a) A lawyer shall not willfully, in connection with an adjudicatory
proceeding, except as provided in paragraph (b), manifest, by words
or conduct, bias or prejudice based on race, color, national origin,
religion, disability, age, sex, or sexual orientation towards any
person involved in that proceeding in any capacity.

(b) Paragraph (a) does not apply to a lawyer’s decision whether to
represent a particular person in connection with an adjudicatory
proceeding, nor to the process of jury selection, nor to
communications protected as “confidential information” under
these Rules. See Rule 1.05(a), (b). It also does not preclude
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advocacy in connection with an adjudicatory proceeding involving
any of the factors set out in paragraph (a) if that advocacy:

(1) isnecessary in order to address any substantive or procedural
issues raised in the proceeding; and

(i1) is conducted in conformity with applicable rulings and
orders of a tribunal and applicable rules of practice and
procedure.

TEX. DISCIPLINARY R. PROF’L CONDUCT R. 5.08 (“Prohibited Discriminatory Activities”). Model
Rule 8.4(g) is therefore unnecessary to protect against prohibited discrimination in this State, and
were it to be adopted, a court would likely invalidate it as unconstitutional.



The Honorable Charles Perry - Page 8 (KP-0123)

SUMMARY

A court would likely conclude that the American Bar
Association’s Model Rule of Professional Conduct 8.4(g), if
adopted in Texas, would unconstitutionally restrict freedom of
speech, free exercise of religion, and freedom of association for
members of the State Bar. In addition, a court would likely conclude
that it was overbroad and void for vagueness.

Very truly yours,

IZINZW

KEN PAXTON
Attorney General of Texas

JEFFREY C. MATEER
First Assistant Attorney General

BRANTLEY STARR
Deputy First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee
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M.R. 3140

IN THE
SUPREME COURT
OF
THE STATE OF ILLINOIS

Order entered July 1, 2009.

Effective January 1, 2010, the provisions of the Illinois Rules of Professional Conduct will be repealed and
replaced by the following Illinois Rules of Professional Conduct of 2010.

ARTICLE VIII. ILLINOIS RULES OF PROFESSIONAL CONDUCT
OF 2010

Preamble: a Lawyer’s Responsibilities

[1] A lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system
and a public citizen having special responsibility for the quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides a client
with an informed understanding of the client’s legal rights and obligations and explains their practical
implications. As advocate, a lawyer zealously asserts the client’s position under the rules of the adversary
system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of
honest dealings with others. As an evaluator, a lawyer acts by examining a client’s legal affairs and reporting
about them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-party neutral, a
nonrepresentational role helping the parties to resolve a dispute or other matter. Some of these Rules apply
directly to lawyers who are or have served as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In addition, there
are Rules that apply to lawyers who are not active in the practice of law or to practicing lawyers even when they
are acting in a nonprofessional capacity. For example, a lawyer who commits fraud in the conduct of a business
is subject to discipline for engaging in conduct involving dishonesty, fraud, deceit or misrepresentation. See Rule
8.4.

[4] In all professional functions a lawyer should be competent, prompt and diligent. A lawyer should
maintain communication with a client concerning the representation. A lawyer should keep in confidence
information relating to representation of a client except so far as disclosure is required or permitted by the Rules
of Professional Conduct or other law.

[5] A lawyer’s conduct should conform to the requirements of the law, both in professional service to clients
and in the lawyer’s business and personal affairs. A lawyer should use the law’s procedures only for legitimate
purposes and not to harass or intimidate others. A lawyer should demonstrate respect for the legal system and for
those who serve it, including judges, other lawyers and public officials. While it is a lawyer’s duty, when
necessary, to challenge the rectitude of official action, it is also a lawyer’s duty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvement of the law, access to the legal system, the
administration of justice and the quality of service rendered by the legal profession. As a member of a learned
profession, a lawyer should cultivate knowledge of the law beyond its use for clients, employ that knowledge in
reform of the law and work to strengthen legal education. In addition, a lawyer should further the public’s
understanding of and confidence in the rule of law and the justice system because legal institutions in a
constitutional democracy depend on popular participation and support to maintain their authority.



[6A] It is also the responsibility of those licensed as officers of the court to use their training, experience, and
skills to provide services in the public interest for which compensation may not be available. It is the
responsibility of those who manage law firms to create an environment that is hospitable to the rendering of a
reasonable amount of uncompensated service by lawyers practicing in that firm. Service in the public interest
may take many forms. These include but are not limited to pro bono representation of persons unable to pay for
legal services and assistance in the organized bar’s efforts at law reform. An individual lawyer’s efforts in these
areas is evidence of the lawyer’s good character and fitness to practice law, and the efforts of the bar as a whole
are essential to the bar’s maintenance of professionalism. To help monitor and quantify the extent of these
activities, and to encourage an increase in the delivery of legal services to persons of limited means, Illinois
Supreme Court Rule 756(f) requires disclosure with each lawyer’s annual registration with the Illinois Attorney
Registration and Disciplinary Commission of the approximate amount of his or her pro bono legal service and
the approximate amount of qualified monetary contributions. See also Committee Comment (June 14, 2006) to
Ilinois Supreme Court Rule 756(f).

[6B] The absence from the Illinois Rules of a counterpart to ABA Model Rule 6.1 regarding pro bono and
public service should not be interpreted as limiting the responsibility of lawyers to render uncompensated service
in the public interest. Rather, the rationale is that this responsibility is not appropriate for disciplinary rules
because it is not possible to articulate an appropriate disciplinary standard regarding pro bono and public service.

[7] Many of a lawyer’s professional responsibilities are prescribed in the Rules of Professional Conduct, as
well as substantive and procedural law. However, a lawyer is also guided by personal conscience and the
approbation of professional peers. A lawyer should strive to attain the highest level of skill, to improve the law
and the legal profession and to exemplify the legal profession’s ideals of public service.

[8] A lawyer’s responsibilities as a representative of clients, an officer of the legal system and a public
citizen are usually harmonious. Thus, when an opposing party is well represented, a lawyer can be a zealous
advocate on behalf of a client and at the same time assume that justice is being done. So also, a lawyer can be
sure that preserving client confidences ordinarily serves the public interest because people are more likely to
seek legal advice, and thereby heed their legal obligations, when they know their communications will be
private.

[9] In the nature of law practice, however, conflicting responsibilities are encountered. Virtually all difficult
ethical problems arise from conflict between a lawyer’s responsibilities to clients, to the legal system and to the
lawyer’s own interest in remaining an ethical person while earning a satisfactory living. The Rules of
Professional Conduct often prescribe terms for resolving such conflicts. Within the framework of these Rules,
however, many difficult issues of professional discretion can arise. Such issues must be resolved through the
exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules. These
principles include the lawyer’s obligation zealously to protect and pursue a client’s legitimate interests, within
the bounds of the law, while maintaining a professional, courteous and civil attitude toward all persons involved
in the legal system.

[10] The legal profession is largely self-governing. Although other professions also have been granted
powers of self-government, the legal profession is unique in this respect because of the close relationship
between the profession and the processes of government and law enforcement. This connection is manifested in
the fact that ultimate authority over the legal profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional calling, the occasion for government
regulation is obviated. Self-regulation also helps maintain the legal profession’s independence from government
domination. An independent legal profession is an important force in preserving government under law, for
abuse of legal authority is more readily challenged by a profession whose members are not dependent on
government for the right to practice.

[12] The legal profession’s relative autonomy carries with it special responsibilities of self-government. The
profession has a responsibility to assure that its regulations are conceived in the public interest and not in
furtherance of parochial or self-interested concerns of the bar. Every lawyer is responsible for observance of the
Rules of Professional Conduct. A lawyer should also aid in securing their observance by other lawyers. Neglect
of these responsibilities compromises the independence of the profession and the public interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The fulfillment of this role requires an
understanding by lawyers of their relationship to our legal system. The Rules of Professional Conduct, when



properly applied, serve to define that relationship.

SCOPE

[14] The Rules of Professional Conduct are rules of reason. They should be interpreted with reference to the
purposes of legal representation and of the law itself. Some of the Rules are imperatives, cast in the terms “shall”
or “shall not.” These define proper conduct for purposes of professional discipline. Others, generally cast in the
term “may,” are permissive and define areas under the Rules in which the lawyer has discretion to exercise
professional judgment. No disciplinary action should be taken when the lawyer chooses not to act or acts within
the bounds of such discretion. Other Rules define the nature of relationships between the lawyer and others. The
Rules are thus partly obligatory and disciplinary and partly constitutive and descriptive in that they define a
lawyer’s professional role. Many of the Comments use the term “should.” Comments and the Preamble and
Scope do not add obligations to the Rules but provide guidance for practicing in compliance with the Rules.

[15] The Rules presuppose a larger legal context shaping the lawyer’s role. That context includes court rules
and statutes relating to matters of licensure, laws defining specific obligations of lawyers and substantive and
procedural law in general. The Comments are sometimes used to alert lawyers to their responsibilities under
such other law.

[16] Compliance with the Rules, as with all law in an open society, depends primarily upon understanding
and voluntary compliance, secondarily upon reinforcement by peer and public opinion and finally, when
necessary, upon enforcement through disciplinary proceedings. The Rules do not, however, exhaust the moral
and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely
defined by legal rules. The Rules simply provide a framework for the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer’s authority and responsibility, principles of
substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of the duties
flowing from the client-lawyer relationship attach only after the client has requested the lawyer to render legal
services and the lawyer has agreed to do so. But there are some duties, such as that of confidentiality under Rule
1.6, that attach when the lawyer agrees to consider whether a client-lawyer relationship shall be established. See
Rule 1.18. Whether a client-lawyer relationship exists for any specific purpose can depend on the circumstances
and may be a question of fact.

[18] Under various legal provisions, including constitutional, statutory and common law, the responsibilities
of government lawyers may include authority concerning legal matters that ordinarily reposes in the client in
private client-lawyer relationships. For example, a lawyer for a government agency may have authority on behalf
of the government to decide upon settlement or whether to appeal from an adverse judgment. Such authority in
various respects is generally vested in the attorney general and the state’s attorney in state government, and their
federal counterparts, and the same may be true of other government law officers. Also, lawyers under the
supervision of these officers may be authorized to represent several government agencies in intragovernmental
legal controversies in circumstances where a private lawyer could not represent multiple private clients. These
Rules do not abrogate any such authority.

[19] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the
disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer’s conduct will be made on
the basis of the facts and circumstances as they existed at the time of the conduct in question and in recognition
of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation. Moreover, the
Rules presuppose that whether or not discipline should be imposed for a violation, and the severity of a sanction,
depend on all the circumstances, such as the willfulness and seriousness of the violation, extenuating factors and
whether there have been previous violations.

[20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create
any presumption in such a case that a legal duty has been breached. In addition, violation of a Rule does not
necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in pending litigation.
The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through
disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the purpose of the
Rules can be subverted when they are invoked by opposing parties as procedural weapons. The fact that a Rule
is a just basis for a lawyer’s self-assessment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral proceeding or transaction has standing to



seek enforcement of the Rule. Nevertheless, since the Rules do establish standards of conduct by lawyers, a
lawyer’s violation of a Rule may be evidence of breach of the applicable standard of conduct.

[21] The Comment accompanying each Rule explains and illustrates the meaning and purpose of the Rule.
The Preamble and this note on Scope provide general orientation and are instructive and not directive. The
Comments are intended as guides to interpretation, but the text of each Rule is authoritative.

Adopted July 1, 2009, effective January 1, 2010.

RULE 1.0: TERMINOLOGY

(a) “Beliet” or “believes” denotes that the person involved actually supposed the fact in question to be true.
A person’s belief may be inferred from circumstances.

(b) “Confirmed in writing,” when used in reference to the informed consent of a person, denotes informed
consent that is given in writing by the person or a writing that a lawyer promptly transmits to the person
confirming an oral informed consent. See paragraph (e) for the definition of “informed consent.” If it is not
feasible to obtain or transmit the writing at the time the person gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter.

(c) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership, professional corporation, sole
proprietorship or other association authorized to practice law; or lawyers employed in a legal services
organization or the legal department of a corporation or other organization.

(d) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or procedural law of the
applicable jurisdiction and has a purpose to deceive.

(e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer
has communicated adequate information and explanation about the material risks of and reasonably available
alternatives to the proposed course of conduct.

(f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in question. A person’s
knowledge may be inferred from circumstances.

(g) “Partner” denotes a member of a partnership, a shareholder in a law firm organized as a professional
corporation, or a member of an association authorized to practice law.

(h) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the conduct of a
reasonably prudent and competent lawyer.

(1) “Reasonable belief” or “reasonably believes” when used in reference to a lawyer denotes that the lawyer
believes the matter in question and that the circumstances are such that the belief is reasonable.

(j) “Reasonably should know” when used in reference to a lawyer denotes that a lawyer of reasonable
prudence and competence would ascertain the matter in question.

(k) “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely
imposition of procedures within a firm that are reasonably adequate under the circumstances to protect
information that the isolated lawyer is obligated to protect under these Rules or other law.

(1) “Substantial” when used in reference to degree or extent denotes a material matter of clear and weighty
importance.

(m) “Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding or a legislative body,
administrative agency or other body acting in an adjudicative capacity. A legislative body, administrative agency
or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal
argument by a party or parties, will render a binding legal judgment directly affecting a party’s interests in a
particular matter.

(n) “Writing” or “written” denotes a tangible or electronic record of a communication or representation,
including handwriting, typewriting, printing, photostating, photography, audio or video recording and e-mait



electronic communications. A “signed” writing includes an electronic sound, symbol or process attached to or
logically associated with a writing and executed or adopted by a person with the intent to sign the writing.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment
Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation, if required, at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If a lawyer has
obtained a client’s informed consent, and written confirmation is required, the lawyer may act in reliance on that
consent so long as it is confirmed in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (c) can depend on the specific facts. For
example, two practitioners who share office space and occasionally consult or assist each other ordinarily would
not be regarded as constituting a firm. However, if they present themselves to the public in a way that suggests
that they are a firm or conduct themselves as a firm, they should be regarded as a firm for purposes of the Rules.
The terms of any formal agreement between associated lawyers are relevant in determining whether they are a
firm, as is the fact that they have mutual access to information concerning the clients they serve. Furthermore, it
is relevant in doubtful cases to consider the underlying purpose of the Rule that is involved. A group of lawyers
could be regarded as a firm for purposes of the Rule that the same lawyer should not represent opposing parties
in litigation, while it might not be so regarded for purposes of the Rule that information acquired by one lawyer
is attributed to another.

[3] With respect to the law department of an organization, including the government, there is ordinarily no
question that the members of the department constitute a firm within the meaning of the Rules of Professional
Conduct. There can be uncertainty, however, as to the identity of the client. For example, it may not be clear
whether the law department of a corporation represents a subsidiary or an affiliated corporation, as well as the
corporation by which the members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal services organizations.
Depending upon the structure of the organization, the entire organization or different components of it may
constitute a firm or firms for purposes of these Rules.

Fraud

[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized as such
under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive. This does not
include merely negligent misrepresentation or negligent failure to apprise another of relevant information. For
purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the misrepresentation
or failure to inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent of a client
or other person (e.g., a former client or, under certain circumstances, a prospective client) before accepting or
continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The
communication necessary to obtain such consent will vary according to the Rule involved and the circumstances
giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to ensure that the
client or other person possesses information reasonably adequate to make an informed decision. Ordinarily, this
will require communication that includes a disclosure of the facts and circumstances giving rise to the situation,
any explanation reasonably necessary to inform the client or other person of the material advantages and
disadvantages of the proposed course of conduct and a discussion of the client’s or other person’s options and



alternatives. In some circumstances it may be appropriate for a lawyer to advise a client or other person to seek
the advice of other counsel. A lawyer need not inform a client or other person of facts or implications already
known to the client or other person; nevertheless, a lawyer who does not personally inform the client or other
person assumes the risk that the client or other person is inadequately informed and the consent is invalid. In
determining whether the information and explanation provided are reasonably adequate, relevant factors include
whether the client or other person is experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented by other counsel in giving the
consent. Normally, such persons need less information and explanation than others, and generally a client or
other person who is independently represented by other counsel in giving the consent should be assumed to have
given informed consent.

[7] Obtaining informed consent will usually require an affirmative response by the client or other person. In
general, a lawyer may not assume consent from a client’s or other person’s silence. Consent may be inferred,
however, from the conduct of a client or other person who has reasonably adequate information about the matter.
Rule 1.5(e) requires that a person’s consent be confirmed in writing. For a definition of “writing” and
“confirmed in writing,” see paragraphs (n) and (b). Other Rules require that a client’s consent be obtained in a
writing signed by the client. See Rules 1.5(c), 1.8(a) and (g). For a definition of “signed,” see paragraph (n).

Screened

[8] This definition applies to situations where screening of a personally disqualified lawyer is permitted to
remove imputation of a conflict of interest under Rules 1.10, 1.11, 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that confidential information known by the
personally disqualified lawyer remains protected. The personally disqualified lawyer should acknowledge the
obligation not to communicate with any of the other lawyers in the firm with respect to the matter. Similarly,
other lawyers in the firm who are working on the matter should be informed that the screening is in place and
that they may not communicate with the personally disqualified lawyer with respect to the matter. Additional
screening measures that are appropriate for the particular matter will depend on the circumstances. To
implement, reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate for
the firm to undertake such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or other matertals information,
including information in electronic form, relating to the matter, written notice and instructions to all other firm
personnel forbidding any communication with the screened lawyer relating to the matter, denial of access by the
screened lawyer to firm files or other matertals information, including information in electronic form, relating to
the matter, and periodic reminders of the screen to the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as practical after a lawyer or
law firm knows or reasonably should know that there is a need for screening.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 1.1: COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Adopted July 1, 2009, effective January 1, 2010.

Comment



Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer’s general
experience, the lawyer’s training and experience in the field in question, the preparation and study the lawyer is
able to give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of
established competence in the field in question. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type
with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long
experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal
drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining
what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study.
Competent representation can also be provided through the association of a lawyer of established competence in
the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the
skill ordinarily required where referral to or consultation or association with another lawyer would be
impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the
circumstances, for ill-considered action under emergency conditions can jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented person.
See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal
elements of the problem, and use of methods and procedures meeting the standards of competent practitioners. It
also includes adequate preparation. The required attention and preparation are determined in part by what is at
stake; major litigation and complex transactions ordinarily require more extensive treatment than matters of
lesser complexity and consequence. An agreement between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyer is responsible. See Rule 1.2(c).

Retaining Or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer’s own firm to provide or assist
in the provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the client
and must reasonably believe that the other lawyers’ services will contribute to the competent and ethical
representation of the client. See also Rules 1.2(e)_and Comment [15],_1.4, 1.5(e),_1.6,_and 5.5(a). The
reasonableness of the decision to retain or contract with other lawyers outside the lawyer’s own firm will depend
upon the circumstances, including the education, experience and reputation of the nonfirm lawyers; the nature of
the services assigned to the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical
environments of the jurisdictions in which the services will be performed, particularly relating to confidential
information.

[7]_When lawyers from more than one law firm are providing legal services to the client on a particular
matter, the lawyers ordinarily should consult with each other and the client about the scope of their respective
representations and the allocation of responsibility among_them. See Rule 1.2. When making_allocations of
responsibility in a matter pending before a tribunal, lawyers and parties may_have additional obligations that are
a matter of law beyond the scope of these Rules.

Maintaining Competence

[6-8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and
its practice, including the benefits and risks associated with relevant technology, engage in continuing study and
education and comply with all continuing legal education requirements to which the lawyer is subject




Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY BETWEEN
CLIENT AND LAWYER

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment, does not constitute an
endorsement of the client’s political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may

(1) discuss the legal consequences of any proposed course of conduct with a client,

(2) and-may counsel or assist a client to make a good-faith effort to determine the validity, scope,
meaning or application of the law, and

(3)_counsel or assist a client in conduct expressly permitted by Illinois law that may violate or conflict
with federal or other law, as long as the lawyer advises the client about that federal or other law and its
potential consequences.

(e) After accepting employment on behalf of a client, a lawyer shall not thereafter delegate to another lawyer
not in the lawyer’s firm the responsibility for performing or completing that employment, without the client’s
informed consent.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by
legal representation, within the limits imposed by law and the lawyer’s professional obligations. The decisions
specified in paragraph (a), such as whether to settle a civil matter, must also be made by the client. See Rule
1.4(a)(1) for the lawyer’s duty to communicate with the client about such decisions. With respect to the means
by which the client’s objectives are to be pursued, the lawyer shall consult with the client as required by Rule
1.4(a)(2) and may take such action as is impliedly authorized to carry out the representation.

[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the
client’s objectives. Clients normally defer to the special knowledge and skill of their lawyer with respect to the
means to be used to accomplish their objectives, particularly with respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client regarding such questions as the expense to be incurred and
concern for third persons who might be adversely affected. Because of the varied nature of the matters about
which a lawyer and client might disagree and because the actions in question may implicate the interests of a
tribunal or other persons, this Rule does not prescribe how such disagreements are to be resolved. Other law,
however, may be applicable and should be consulted by the lawyer. The lawyer should also consult with the



client and seek a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the
lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the representation. See
Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See Rule 1.16(a)
(3).

[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the client’s
behalf without further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer
may rely on such an advance authorization. The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer’s duty to abide by the
client’s decisions is to be guided by reference to Rule 1.14.

Independence from Client’s Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal services, or whose
cause is controversial or the subject of popular disapproval. By the same token, representing a client does not
constitute approval of the client’s views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the
terms under which the lawyer’s services are made available to the client. When a lawyer has been retained by an
insurer to represent an insured, for example, the representation may be limited to matters related to the insurance
coverage. A limited representation may be appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is undertaken may exclude specific means that
might otherwise be used to accomplish the client’s objectives. Such limitations may exclude actions that the
client thinks are too costly or that the lawyer regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, the
limitation must be reasonable under the circumstances. If, for example, a client’s objective is limited to securing
general information about the law the client needs in order to handle a common and typically uncomplicated
legal problem, the lawyer and client may agree that the lawyer’s services will be limited to a brief telephone
consultation. Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield
advice upon which the client could rely. Although an agreement for a limited representation does not exempt a
lawyer from the duty to provide competent representation, the limitation is a factor to be considered when
determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client must accord with the Rules of
Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6, and Supreme Court Rules 13(c)(6) and
137(e).

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or
fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual
consequences that appear likely to result from a client’s conduct. Nor does the fact that a client uses advice in a
course of action that is criminal or fraudulent of itself make a lawyer a party to the course of action. There is a
critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending
the means by which a crime or fraud might be committed with impunity.

Ilinois Compassionate Use of Medical Cannabis Pilot Program Act effective January 1, 2014. The Act expressly
permits the cultivation, distribution, and use of marijuana for medical purposes under the conditions stated in the
Act. Conduct permitted by the Act may be prohibited by the federal Controlled Substances Act, 21 U.S.C.
§§801-904 and other law. The conflict between state and federal law makes it particularly important to allow a
lawyer to provide legal advice and assistance to a client seeking to engage in conduct permitted by Illinois law.
In providing such advice and assistance, a lawyer shall also advise the client about related federal law and policy.




careful about counseling_or assisting_a client in other contexts in conduct that may violate or conflict with
federal, state, or local law.

[118] When the client’s course of action has already begun and is continuing, the lawyer’s responsibility is
especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering
documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed. A
lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper but
then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the
client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be necessary
for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document, affirmation or the
like. See Rule 4.1. In such situations, the lawyer should also consider whether disclosure of information relating
to the representation is appropriate. See Rule 1.6(b).

[124] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a
beneficiary.

[132] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer
must not participate in a transaction to effectuate criminal or fraudulent avoidance of tax liability. Paragraph (d)
does not preclude undertaking a criminal defense incident to a general retainer for legal services to a lawful
enterprise. The last clause of paragraph (d) recognizes that determining the validity or interpretation of a statute
or regulation may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

[143] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by
the Rules of Professional Conduct or other law or if the lawyer intends to act contrary to the client’s instructions,
the lawyer must consult with the client regarding the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).

[154] The prohibition stated in paragraph (e) has existed in Illinois ethics rules and in the prior Code since
1980. It is intended to curtail abuses that occasionally occur when a lawyer attempts to transfer complete or
substantial responsibility for a matter to an unaffiliated lawyer without the client’s awareness or consent. The
Rule is designed to clarify the lawyer’s obligation to complete the employment contemplated unless the client
gives informed consent to substitution by an unaffiliated lawyer. The Rule is not intended to prohibit lawyers
from hiring lawyers outside of their firm to perform certain services on the client’s or the law firm’s behalf. Nor
is it intended to prevent lawyers from engaging lawyers outside of their firm to stand in for discrete events in
situations such as personal emergencies, illness or schedule conflicts.

Adopted July 1, 2009, effective January 1, 2010; amended June 14, 2013, eff. July 1, 2013;_amended Oct. 15, 2015,
eff. Jan. 1, 2016.

RULE 1.3: DILIGENCE
A lawyer shall act with reasonable diligence and promptness in representing a client.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate a client’s
cause or endeavor. A lawyer must also act with commitment and dedication to the interests of the client and with
zeal in advocacy upon the client’s behalf. A lawyer is not bound, however, to press for every advantage that
might be realized for a client. For example, a lawyer may have authority to exercise professional discretion in
determining the means by which a matter should be pursued. See Rule 1.2. The lawyer’s duty to act with
reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved
in the legal process with courtesy and respect.



[2] A lawyer’s work load must be controlled so that each matter can be handled competently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client’s interests
often can be adversely affected by the passage of time or the change of conditions; in extreme instances, as when
a lawyer overlooks a statute of limitations, the client’s legal position may be destroyed. Even when the client’s
interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and
undermine confidence in the lawyer’s trustworthiness. A lawyer’s duty to act with reasonable promptness,
however, does not preclude the lawyer from agreeing to a reasonable request for a postponement that will not
prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer’s employment is limited to a specific matter, the
relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial
period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a
continuing basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship
still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose
the lawyer is looking after the client’s affairs when the lawyer has ceased to do so. For example, if a lawyer has
handled a judicial or administrative proceeding that produced a result adverse to the client and the lawyer and
the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the
client about the possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2).
Whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation
the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s death or disability, the duty of
diligence may require that each sole practitioner prepare a plan, in conformity with applicable rules, that
designates another competent lawyer to review client files, notify each client of the lawyer’s death or disability,
and determine whether there is a need for immediate protective action. See Illinois Supreme Court Rule 776,
Appointment of Receiver in Certain Cases.

Adopted July 1, 2009, eftective January 1, 2010.

RULE 1.4: COMMUNICATION

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the client’s
informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client’s objectives are to be
accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows
that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Reasonable communication between the lawyer and the client is necessary for the client effectively to
participate in the representation.



Communicating with Client

[2] If these Rules require that a particular decision about the representation be made by the client, paragraph
(a)(1) requires that the lawyer promptly consult with and secure the client’s consent prior to taking action unless
prior discussions with the client have resolved what action the client wants the lawyer to take. For example, a
lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea
bargain in a criminal case must promptly inform the client of its substance unless the client has previously
indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject
the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to
accomplish the client’s objectives. In some situations—depending on both the importance of the action under
consideration and the feasibility of consulting with the client—this duty will require consultation prior to taking
action. In other circumstances, such as during a trial when an immediate decision must be made, the exigency of
the situation may require the lawyer to act without prior consultation. In such cases the lawyer must nonetheless
act reasonably to inform the client of actions the lawyer has taken on the client’s behalf. Additionally, paragraph
(a)(3) requires that the lawyer keep the client reasonably informed about the status of the matter, such as
significant developments affecting the timing or the substance of the representation.

[4] A lawyer’s regular communication with clients will minimize the occasions on which a client will need to
request information concerning the representation. When a client makes a reasonable request for information,
however, paragraph (a)(4) requires prompt compliance with the request, or if a prompt response is not feasible,
that the lawyer, or a member of the lawyer’s staff, acknowledge recelpt of the request and advise the client when
a response may be expected. ; ; y - A lawyer
should promptly respond to or acknowledge chent communications.

Explaining Matters

[5] The client should have sufficient information to participate intelligently in decisions concerning the
objectives of the representation and the means by which they are to be pursued, to the extent the client is willing
and able to do so. Adequacy of communication depends in part on the kind of advice or assistance that is
involved. For example, when there is time to explain a proposal made in a negotiation, the lawyer should review
all important provisions with the client before proceeding to an agreement. In litigation a lawyer should explain
the general strategy and prospects of success and ordinarily should consult the client on tactics that are likely to
result in significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not be
expected to describe trial or negotiation strategy in detail. The guiding principle is that the lawyer should fulfill
reasonable client expectations for information consistent with the duty to act in the client’s best interests, and the
client’s overall requirements as to the character of representation. In certain circumstances, such as when a
lawyer asks a client to consent to a representation affected by a conflict of interest, the client must give informed
consent, as defined in Rule 1.0(e).

[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and
responsible adult. However, fully informing the client according to this standard may be impracticable, for
example, where the client is a child or suffers from diminished capacity. See Rule 1.14. When the client is an
organization or group, it is often impossible or inappropriate to inform every one of its members about its legal
affairs; ordinarily, the lawyer should address communications to the appropriate officials of the organization. See
Rule 1.13. Where many routine matters are involved, a system of limited or occasional reporting may be
arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of information when the client
would be likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a
psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client.
A lawyer may not withhold information to serve the lawyer’s own interest or convenience or the interests or
convenience of another person. Rules or court orders governing litigation may provide that information supplied
to a lawyer may not be disclosed to the client. Rule 3.4(c) directs compliance with such rules or orders.



Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 1.5: FEES

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable
amount for expenses. The factors to be considered in determining the reasonableness of a fee include the
following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to
perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude
other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and
(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be
responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a regularly represented client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a
matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be
in a writing signed by the client and shall state the method by which the fee is to be determined, including the
percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and
other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after
the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client
will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the
lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a
recovery, showing the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of
a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.
(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer, or if the primary service performed
by one lawyer is the referral of the client to another lawyer and each lawyer assumes joint financial
responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is
confirmed in writing; and

(3) the total fee is reasonable.
Adopted July 1, 2009, effective January 1, 2010.

Comment
Reasonableness of Fee and Expenses



[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The factors
specified in (1) through (8) are not exclusive. Nor will each factor be relevant in each instance. Paragraph (a)
also requires that expenses for which the client will be charged must be reasonable. A lawyer may seek
reimbursement for the cost of services performed in-house, such as copying, or for other expenses incurred in-
house, such as telephone charges, either by charging a reasonable amount to which the client has agreed in
advance or by charging an amount that reasonably reflects the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an understanding
concerning the basis or rate of the fee and the expenses for which the client will be responsible. In a new client-
lawyer relationship, however, an understanding as to fees and expenses must be promptly established. Generally,
it is desirable to furnish the client with at least a simple memorandum or copy of the lawyer’s customary fee
arrangements that states the general nature of the legal services to be provided, the basis, rate or total amount of
the fee and whether and to what extent the client will be responsible for any costs, expenses or disbursements in
the course of the representation. A written statement concerning the terms of the engagement reduces the
possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of this
Rule. In determining whether a particular contingent fee is reasonable, or whether it is reasonable to charge any
form of contingent fee, a lawyer must consider the factors that are relevant under the circumstances. Applicable
law may impose limitations on contingent fees, such as a ceiling on the percentage allowable, or may require a
lawyer to offer clients an alternative basis for the fee. Applicable law also may apply to situations other than a
contingent fee, for example, government regulations regarding fees in certain tax matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. See
Comments [3B] through [3D] to Rule 1.15 and Rule 1.16(d). A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subject matter of the litigation contrary to Rule 1.8 (i). However, a
fee paid in property instead of money may be subject to the requirements of Rule 1.8(a) because such fees often
have the essential qualities of a business transaction with the client.

[5] An agreement may not be made whose terms might induce the lawyer improperly to curtail services for
the client or perform them in a way contrary to the client’s interest. For example, a lawyer should not enter into
an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more
extensive services probably will be required, unless the situation is adequately explained to the client. Otherwise,
the client might have to bargain for further assistance in the midst of a proceeding or transaction. However, it is
proper to define the extent of services in light of the client’s ability to pay. A lawyer should not exploit a fee
arrangement based primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter when
payment is contingent upon the securing of a divorce or upon the amount of alimony or support or property
settlement to be obtained. This provision does not preclude a contract for a contingent fee for legal
representation in connection with the recovery of postjudgment balances due under support, alimony or other
financial orders because such contracts do not implicate the same policy concerns.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more lawyers who are not in the
same firm. A division of fee facilitates association of more than one lawyer in a matter in which neither alone
could serve the client as well, or referral of a matter where appropriate, and often is used when the fee is
contingent and the division is between a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers



to divide a fee either on the basis of the proportion of services they render or, where the primary service
performed by one lawyer is the referral of the client to another lawyer, if each lawyer assumes financial
responsibility for the representation as a whole. In addition, the client must agree to the arrangement, including
the share that each lawyer is to receive, and the agreement must be confirmed in writing. Contingent fee
agreements must be in a writing signed by the client and must otherwise comply with paragraph (c) of this Rule.
Joint financial responsibility for the representation entails financial responsibility for the representation as if the
lawyers were associated in a general partnership. See In re Storment, 203 I1l. 2d 378 (2002). A lawyer should
only refer a matter to a lawyer whom the referring lawyer reasonably believes is competent to handle the matter.
See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the future for work done
when lawyers were previously associated in a law firm, or payments made pursuant to a separation or retirement
agreement.

Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes, such as an arbitration or mediation
procedure established by law or rule, the lawyer must comply with the procedure when it is mandatory, and,
even when it is voluntary, the lawyer should conscientiously consider submitting to it. Law may prescribe a
procedure for determining a lawyer’s fee, for example, in representation of an executor or administrator, a class
or a person entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a fee and a
lawyer representing another party concerned with the fee should comply with the prescribed procedure.

Adopted July 1, 2009, eftective January 1, 2010.

RULE 1.6: CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the disclosure
1s permitted by paragraph (b) or required by paragraph (c).

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer
reasonably believes necessary:

(1) to prevent the client from committing a crime in circumstances other than those specified in
paragraph (c);
(2) to prevent the client from committing fraud that is reasonably certain to result in substantial injury to
the financial interests or property of another and in furtherance of which the client has used or is using the
lawyer’s services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is
reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of
which the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the
client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in
which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s
representation of the client; e

(6) to comply with other law or a court order;_or-

(7)to detect and resolve conflicts of interest if the revealed information would not prejudice the client.

(c) A lawyer shall reveal information relating to the representation of a client to the extent the lawyer
reasonably believes necessary to prevent reasonably certain death or substantial bodily harm.



(d) Information received by a lawyer participating in a meeting or proceeding with a trained intervener or
panel of trained interveners of an approved lawyers’ assistance program, or in an intermediary program
approved by a circuit court in which nondisciplinary complaints against judges or lawyers can be referred, shall
be considered information relating to the representation of a client for purposes of these Rules.

(e)_A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating to the representation of a client.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment
B . £ Contli £

[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client
during the lawyer’s representation of the client. See Rule 1.18 for the lawyer’s duties with respect to information
provided to the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer’s duty not to reveal information
relating to the lawyer’s prior representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer’s
duties with respect to the use of such information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client’s informed
consent, the lawyer must not reveal information relating to the representation. See Rule 1.0(e) for the definition
of informed consent. This contributes to the trust that is the hallmark of the client-lawyer relationship. The client
is thereby encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to
embarrassing or legally damaging subject matter. The lawyer needs this information to represent the client
effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost without exception,
clients come to lawyers in order to determine their rights and what is, in the complex of laws and regulations,
deemed to be legal and correct. Based upon experience, lawyers know that almost all clients follow the advice
given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney-client
privilege, the work product doctrine and the rule of confidentiality established in professional ethics. The
attorney-client privilege and work product doctrine apply in judicial and other proceedings in which a lawyer
may be called as a witness or otherwise required to produce evidence concerning a client. The rule of client-
lawyer confidentiality applies in situations other than those where evidence is sought from the lawyer through
compulsion of law. The confidentiality rule, for example, applies not only to matters communicated in
confidence by the client but also to all information relating to the representation, whatever its source. A lawyer
may not disclose such information except as authorized or required by the Rules of Professional Conduct or
other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a client. This
prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but
could reasonably lead to the discovery of such information by a third person. A lawyer’s use of a hypothetical to
discuss issues relating to the representation is permissible so long as there is no reasonable likelihood that the
listener will be able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client’s instructions or special circumstances limit that authority, a lawyer is
impliedly authorized to make disclosures about a client when appropriate in carrying out the representation. In
some situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot properly be
disputed or to make a disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in
the course of the firm’s practice, disclose to each other information relating to a client of the firm, unless the
client has instructed that particular information be confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the
confidentiality of information relating to the representation of their clients, the confidentiality rule is subject to



limited exceptions. Paragraph (c) recognizes the overriding value of life and physical integrity and requires
disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm is
reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a
person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat.
Thus, a lawyer who knows from information relating to a representation that a client or other person has
accidentally discharged toxic waste into a town’s water must reveal this information to the authorities if there is a
present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating
disease and the lawyer’s disclosure is necessary to eliminate the threat or reduce the number of victims.

[6A] Paragraph (b)(1) preserves the policy of the 1980 Illinois Code of Professional Responsibility and the
1990 Illinois Rules of Professional Conduct that permitted a lawyer to reveal the intention of a client to commit a
crime. This general provision would permit disclosure where the client’s intended conduct is a crime, including a
financial crime, and the situation is not covered by paragraph (c).

[7] Paragraph (b)(2) is a limited exception to the rule of confidentiality that permits the lawyer to reveal
information to the extent necessary to enable affected persons or appropriate authorities to prevent the client
from committing fraud, as defined in Rule 1.0(d), that is reasonably certain to result in substantial injury to the
financial or property interests of another and in furtherance of which the client has used or is using the lawyer’s
services. Such a serious abuse of the client-lawyer relationship by the client forfeits the protection of this Rule.
The client can, of course, prevent such disclosure by refraining from the wrongful conduct. Like paragraph (b)
(1), paragraph (b)(2) does not require the lawyer to reveal the client’s misconduct, but the lawyer may not
counsel or assist the client in conduct the lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also Rule
1.16 with respect to the lawyer’s obligation or right to withdraw from the representation of the client in such
circumstances, and Rule 1.13(c), which permits the lawyer, where the client is an organization, to reveal
information relating to the representation in limited circumstances.

[8] Paragraph (b)(3) addresses the situation in which the lawyer does not learn of the client’s crime or fraud
until after it has been consummated. Although the client no longer has the option of preventing disclosure by
refraining from the wrongful conduct, there will be situations in which the loss suffered by the affected person
can be prevented, rectified or mitigated. In such situations, the lawyer may disclose information relating to the
representation to the extent necessary to enable the affected persons to prevent or mitigate reasonably certain
losses or to attempt to recoup their losses. Paragraph (b)(3) does not apply when a person who has committed a
crime or fraud thereafter employs a lawyer for representation concerning that offense.

[9] A lawyer’s confidentiality obligations do not preclude a lawyer from securing confidential legal advice
about the lawyer’s personal responsibility to comply with these Rules. In most situations, disclosing information
to secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even when the
disclosure is not impliedly authorized, paragraph (b)(4) permits such disclosure because of the importance of a
lawyer’s compliance with the Rules of Professional Conduct.

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client’s conduct or other
misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the
conduct or representation of a former client. Such a charge can arise in a civil, criminal, disciplinary or other
proceeding and can be based on a wrong allegedly committed by the lawyer against the client or on a wrong
alleged by a third person, for example, a person claiming to have been defrauded by the lawyer and client acting
together. The lawyer’s right to respond arises when an assertion of such complicity has been made. Paragraph (b)
(5) does not require the lawyer to await the commencement of an action or proceeding that charges such
complicity, so that the defense may be established by responding directly to a third party who has made such an
assertion. The right to defend also applies, of course, where a proceeding has been commenced.

[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services rendered in an action to
collect it. This aspect of the Rule expresses the principle that the beneficiary of a fiduciary relationship may not
exploit it to the detriment of the fiduciary.

[12] Other law may require that a lawyer disclose information about a client. Whether such a law supersedes
Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of information relating to the
representation appears to be required by other law, the lawyer must discuss the matter with the client to the
extent required by Rule 1.4. If, however, the other law supersedes this Rule and requires disclosure, paragraph
(b)(6) permits the lawyer to make such disclosures as are necessary to comply with the law.



Detection of Conflicts of Interest

each other to detect and resolve conflicts of interest, such as when a lawyer is considering an association with
another firm, two or more firms are considering_a merger,_or a lawyer is considering_the purchase of a law
practice. See Rule 1.17, Comment [7]. Under these circumstances, lawyers and law firms are permitted to
disclose limited information, but only once substantive discussions regarding the new relationship have
occurred. Even limited information should be disclosed only to the extent reasonably necessary. Moreover, the
disclosure of any information is prohibited if it would prejudice the client (e.g., disclosure would compromise
the attorney-client privilege; the fact that a corporate client is seeking advice on a corporate takeover that has not
been publicly announced;_that a person has consulted a lawyer about the possibility of divorce before the
person’s intentions are known to the person’s spouse;_or that a person has consulted a lawyer about a criminal

unless the client or former client gives informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also
govern a lawyer’s conduct when exploring_an association with another firm and is beyond the scope of these
Rules.

within a law firm when the disclosure is otherwise authorized, see Comment [5], such as when a lawyer in a firm
discloses information to another lawyer in the same firm to detect and resolve conflicts of interest that could
arise in connection with undertaking a new representation.

[153] A lawyer may be ordered to reveal information relating to the representation of a client by a court or
by another tribunal or governmental entity claiming authority pursuant to other law to compel the disclosure.
Absent informed consent of the client to do otherwise, the lawyer should assert on behalf of the client all
nonfrivolous claims that the order is not authorized by other law or that the information sought is protected
against disclosure by the attorney-client privilege or other applicable law. In the event of an adverse ruling, the
lawyer must consult with the client about the possibility of appeal to the extent required by Rule 1.4. Unless
review is sought, however, paragraph (b)(6) permits the lawyer to comply with the court’s order.

[164] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is
necessary to accomplish one of the purposes specified. Where practicable, the lawyer should first seek to
persuade the client to take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to
the client’s interest should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with a judicial proceeding, the disclosure should be made
in a manner that limits access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent
practicable.

[175] Paragraph (b) permits but does not require the disclosure of information relating to a client’s
representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(67). In exercising the
discretion conferred by this Rule, the lawyer may consider such factors as the nature of the lawyer’s relationship
with the client and with those who might be injured by the client, the lawyer’s own involvement in the
transaction and factors that may extenuate the conduct in question. A lawyer’s decision not to disclose as
permitted by paragraph (b) does not violate this Rule. Disclosure may be required, however, by other Rules.
Some Rules require disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d),
4.1(b), and 8.1. Rules 3.3 and 8.3, on the other hand, requires disclosure in some circumstances regardless of
whether such disclosure is permitted by this Rule. See Rule 3.3(c¢).

Withdrawal

[157A] If the lawyer’s services will be used by a client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). The lawyer may give notice of the
fact of withdrawal regardless of whether the lawyer decides to disclose information relating to a client’s
representation as permitted by paragraph (b). The lawyer may also withdraw or disaffirm any opinion or other
document that had been prepared for the client or others. Where the client is an organization, the lawyer must
also consider the provisions of Rule 1.13.



Acting Competently to Preserve Confidentiality
representation of a client against unauthorized access by third parties and against inadvertent or unauthorized
disclosure by the lawyer or other persons who are participating in the representation of the client or who are
subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or
unauthorized disclosure of, information relating to the representation of a client does not constitute a violation of
paragraph (e)_if the lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be
considered in determining_the reasonableness of the lawyer’s efforts include, but are not limited to,_the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not employed, the cost of
employing_additional safeguards, the difficulty of implementing_the safeguards, and the extent to which the
safeguards adversely affect the lawyer’s ability to represent clients (e.g., by making a device or important piece
of software excessively difficult to use). A client may require the lawyer to implement special security measures
not required by this Rule or may give informed consent to forgo security measures that would otherwise be
required by this Rule. Whether a lawyer may be required to take additional steps to safeguard a client’s
information in order to comply with other law, such as state and federal laws that govern data privacy or that
impose notification requirements upon the loss of, or unauthorized access to, electronic information,_is beyond
the scope of these Rules. For a lawyer’s duties when sharing_information with nonlawyers outside the lawyer’s

[197] When transmitting a communication that includes information relating to the representation of a client,
the lawyer must take reasonable precautions to prevent the information from coming into the hands of
unintended recipients. This duty, however, does not require that the lawyer use special security measures if the
method of communication affords a reasonable expectation of privacy. Special circumstances, however, may
warrant special precautions. Factors to be considered in determining the reasonableness of the lawyer’s
expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the lawyer to
implement special security measures not required by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this Rule. Whether a lawyer may be required to
take additional steps in order to comply with other law, such as state and federal laws that govern data privacy, is
beyond the scope of these Rules.

Former Client

[2048] The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule
1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the former
client.

Lawyers’ Assistance and Court Intermediary Programs

[2149] Information about the fitness or conduct of a law student, lawyer or judge may be received by a
lawyer while participating in an approved lawyers’ assistance program. Protecting the confidentiality of such
information encourages law students, lawyers and judges to seek assistance through such programs. Without
such protection, law students, lawyers and judges may hesitate to seek assistance, to the detriment of clients and
the public. Similarly, lawyers participating in an approved intermediary program established by a circuit court to
resolve nondisciplinary issues among lawyers and judges may receive information about the fitness or conduct
of a lawyer or judge. Paragraph (d) therefore provides that any information received by a lawyer participating in
an approved lawyers’ assistance program or an approved circuit court intermediary program will be protected as
confidential client information for purposes of the Rules. See also Comment [5] to Rule 8.3.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.




RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a
concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the
lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the
lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may
represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent
representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client
represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent.
Adopted July 1, 2009, effective January 1, 2010.

Comment
General Principles

[1] Loyalty and independent judgment are essential elements in the lawyer’s relationship to a client.
Concurrent conflicts of interest can arise from the lawyer’s responsibilities to another client, a former client or a
third person or from the lawyer’s own interests. For specific Rules regarding certain concurrent conflicts of
interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For conflicts of interest involving
prospective clients, see Rule 1.18. For a definition of “informed consent” see Rule 1.0(e).

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: (1) clearly identify the
client or clients; (2) determine whether a conflict of interest exists; (3) decide whether the representation may be
undertaken despite the existence of a conflict, i.e., whether the conflict is consentable; and (4) if so, consult with
the clients affected under paragraph (a) and obtain their informed consent. The clients affected under paragraph
(a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose representation
might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in which event the representation
must be declined, unless the lawyer obtains the informed consent of each client under the conditions of
paragraph (b). To determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures,
appropriate for the size and type of firm and practice, to determine in both litigation and nonlitigation matters the
persons and issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute such
procedures will not excuse a lawyer’s violation of this Rule. As to whether a client-lawyer relationship exists or,
having once been established, is continuing, see Comment to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the
representation, unless the lawyer has obtained the informed consent of the client under the conditions of
paragraph (b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to
represent any of the clients is determined both by the lawyer’s ability to comply with duties owed to the former
client and by the lawyer’s ability to represent adequately the remaining client or clients, given the lawyer’s
duties to the former client. See Rule 1.9. See also Comments [5] and [29].

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the
addition or realignment of parties in litigation, might create conflicts in the midst of a representation, as when a
company sued by the lawyer on behalf of one client is bought by another client represented by the lawyer in an
unrelated matter. Depending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court approval where necessary and take



steps to minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the
client from whose representation the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without that
client’s informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a
person the lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to
whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the client-
lawyer relationship is likely to impair the lawyer’s ability to represent the client effectively. In addition, the
client on whose behalf the adverse representation is undertaken reasonably may fear that the lawyer will pursue
that client’s case less effectively out of deference to the other client, i.e., that the representation may be
materially limited by the lawyer’s interest in retaining the current client. Similarly, a directly adverse conflict
may arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving
another client, as when the testimony will be damaging to the client who is represented in the lawsuit. On the
other hand, simultaneous representation in unrelated matters of clients whose interests are only economically
adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily
constitute a conflict of interest and thus may not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to
represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same
transaction but in another, unrelated matter, the lawyer could not undertake the representation without the
informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a
lawyer’s ability to consider, recommend or carry out an appropriate course of action for the client will be
materially limited as a result of the lawyer’s other responsibilities or interests. For example, a lawyer asked to
represent several individuals seeking to form a joint venture is likely to be materially limited in the lawyer’s
ability to recommend or advocate all possible positions that each might take because of the lawyer’s duty of
loyalty to the others. The conflict in effect forecloses alternatives that would otherwise be available to the client.
The mere possibility of subsequent harm does not itself require disclosure and consent. The critical questions are
the likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere with
the lawyer’s independent professional judgment in considering alternatives or foreclose courses of action that
reasonably should be pursued on behalf of the client.

Lawyer’s Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer’s duties of loyalty and independence may be
materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer’s responsibilities to other
persons, such as fiduciary duties arising from a lawyer’s service as a trustee, executor or corporate director.

Personal Interest Conflicts

[10] The lawyer’s own interests should not be permitted to have an adverse effect on representation of a
client. For example, if the probity of a lawyer’s own conduct in a transaction is in serious question, it may be
difficult or impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions
concerning possible employment with an opponent of the lawyer’s client, or with a law firm representing the
opponent, such discussions could materially limit the lawyer’s representation of the client. In addition, a lawyer
may not allow related business interests to affect representation, for example, by referring clients to an enterprise
in which the lawyer has an undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number
of personal interest conflicts, including business transactions with clients. See also Rule 1.10 (personal interest
conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).



[11] When lawyers representing different clients in the same matter or in substantially related matters are
closely related by blood or marriage, there may be a significant risk that client confidences will be revealed and
that the lawyer’s family relationship will interfere with both loyalty and independent professional judgment. As a
result, each client is entitled to know of the existence and implications of the relationship between the lawyers
before the lawyer agrees to undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent,
child, sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is representing
another party, unless each client gives informed consent. The disqualification arising from a close family
relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are associated.
See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship
predates the formation of the client-lawyer relationship. See Rule 1.8(j).

Interest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed
of that fact and consents and the arrangement does not compromise the lawyer’s duty of loyalty or independent
judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other source presents a significant
risk that the lawyer’s representation of the client will be materially limited by the lawyer’s own interest in
accommodating the person paying the lawyer’s fee or by the lawyer’s responsibilities to a payer who is also a co-
client, then the lawyer must comply with the requirements of paragraph (b) before accepting the representation,
including determining whether the conflict is consentable and, if so, that the client has adequate information
about the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in
paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such
agreement or provide representation on the basis of the client’s consent. When the lawyer is representing more
than one client, the question of consentability must be resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of the clients will be
adequately protected if the clients are permitted to give their informed consent to representation burdened by a
conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer
cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation. See
Rule 1.1 (competence) and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by
applicable law. For example, in some states substantive law provides that the same lawyer may not represent
more than one defendant in a capital case, even with the consent of the clients, and under federal criminal
statutes certain representations by a former government lawyer are prohibited, despite the informed consent of
the former client. In addition, decisional law in some states limits the ability of a governmental client, such as a
municipality, to consent to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in
vigorous development of each client’s position when the clients are aligned directly against each other in the
same litigation or other proceeding before a tribunal. Whether clients are aligned directly against each other
within the meaning of this paragraph requires examination of the context of the proceeding. Although this
paragraph does not preclude a lawyer’s multiple representation of adverse parties to a mediation (because
mediation is not a proceeding before a “tribunal” under Rule 1.0(m)), such representation may be precluded by

paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the
material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that



client. See Rule 1.0(e) (informed consent). The information required depends on the nature of the conflict and
the nature of the risks involved. When representation of multiple clients in a single matter is undertaken, the
information must include the implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege and the advantages and risks involved. See Comments [30] and
[31] (effect of common representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. For
example, when the lawyer represents different clients in related matters and one of the clients refuses to consent
to the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot properly
ask the latter to consent. In some cases the alternative to common representation can be that each party may have
to obtain separate representation with the possibility of incurring additional costs. These costs, along with the
benefits of securing separate representation, are factors that may be considered by the affected client in
determining whether common representation is in the client’s interests.

[20] Reserved.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may
terminate the lawyer’s representation at any time. Whether revoking consent to the client’s own representation
precludes the lawyer from continuing to represent other clients depends on the circumstances, including the
nature of the conflict, whether the client revoked consent because of a material change in circumstances, the
reasonable expectations of the other clients and whether material detriment to the other clients or the lawyer
would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is
subject to the test of paragraph (b). The effectiveness of such waivers is generally determined by the extent to
which the client reasonably understands the material risks that the waiver entails. The more comprehensive the
explanation of the types of future representations that might arise and the actual and reasonably foreseeable
adverse consequences of those representations, the greater the likelihood that the client will have the requisite
understanding. Thus, if the client agrees to consent to a particular type of conflict with which the client is already
familiar, then the consent ordinarily will be effective with regard to that type of conflict. If the consent is general
and open-ended, then the consent ordinarily will be ineffective, because it is not reasonably likely that the client
will have understood the material risks involved. On the other hand, if the client is an experienced user of the
legal services involved and is reasonably informed regarding the risk that a conflict may arise, such consent is
more likely to be effective, particularly if, e.g., the client is independently represented by other counsel in giving
consent and the consent is limited to future conflicts unrelated to the subject of the representation. In any case,
advance consent cannot be effective if the circumstances that materialize in the future are such as would make
the conflict nonconsentable under paragraph (b).

Contflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the
clients’ consent. On the other hand, simultaneous representation of parties whose interests in litigation may
conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of
substantial discrepancy in the parties’ testimony, incompatibility in positions in relation to an opposing party or
the fact that there are substantially different possibilities of settlement of the claims or liabilities in question.
Such conflicts can arise in criminal cases as well as civil. The potential for conflict of interest in representing
multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than
one codefendant. On the other hand, common representation of persons having similar interests in civil litigation
is proper if the requirements of paragraph (b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on
behalf of different clients. The mere fact that advocating a legal position on behalf of one client might create
precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a



conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer’s action on
behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different
case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the
position taken on behalf of the other client. Factors relevant in determining whether the clients need to be
advised of the risk include: where the cases are pending, whether the issue is substantive or procedural, the
temporal relationship between the matters, the significance of the issue to the immediate and long-term interests
of the clients involved and the clients’ reasonable expectations in retaining the lawyer. If there is significant risk
of material limitation, then absent informed consent of the affected clients, the lawyer must refuse one of the
representations or withdraw from one or both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action
lawsuit, unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of
applying paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of such a
person before representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to
represent an opponent in a class action does not typically need the consent of an unnamed member of the class
whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a
discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors in
determining whether there is significant potential for material limitation include the duration and intimacy of the
lawyer’s relationship with the client or clients involved, the functions being performed by the lawyer, the
likelihood that disagreements will arise and the likely prejudice to the client from the conflict. The question is
often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate administration. A lawyer may be
called upon to prepare wills for several family members, such as husband and wife, and, depending upon the
circumstances, a conflict of interest may be present. In estate administration the identity of the client may be
unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view
the client is the estate or trust, including its beneficiaries. In order to comply with conflict of interest rules, the
lawyer should make clear the lawyer’s relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not
represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but
common representation is permissible where the clients are generally aligned in interest even though there is
some difference in interest among them. Thus, a lawyer may seek to establish or adjust a relationship between
clients on an amicable and mutually advantageous basis; for example, in helping to organize a business in which
two or more clients are entrepreneurs, working out the financial reorganization of an enterprise in which two or
more clients have an interest or arranging a property distribution in settlement of an estate. The lawyer seeks to
resolve potentially adverse interests by developing the parties’ mutual interests. Otherwise, each party might
have to obtain separate representation, with the possibility of incurring additional cost, complication or even
litigation. Given these and other relevant factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that
if the common representation fails because the potentially adverse interests cannot be reconciled, the result can
be additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from
representing all of the clients if the common representation fails. In some situations, the risk of failure is so great
that multiple representation is plainly impossible. For example, a lawyer cannot undertake common
representation of clients where contentious litigation or negotiations between them are imminent or
contemplated. Moreover, because the lawyer is required to be impartial between commonly represented clients,
representation of multiple clients is improper when it is unlikely that impartiality can be maintained. Generally,
if the relationship between the parties has already assumed antagonism, the possibility that the clients’ interests
can be adequately served by common representation is not very good. Other relevant factors are whether the



lawyer subsequently will represent both parties on a continuing basis and whether the situation involves creating
or terminating a relationship between the parties.

[30] A particularly important factor in determining the appropriateness of common representation is the
effect on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client
privilege, the prevailing rule is that, as between commonly represented clients, the privilege generally does not
attach. Hence, it should generally be assumed that if litigation eventuates between the clients, the privilege will
not protect any such communications, and the clients should be so advised.

[31] As to the duty of confidentiality, continued common representation will almost certainly be inadequate
if one client asks the lawyer not to disclose to the other client information relevant to the common
representation. This is so because the lawyer has an equal duty of loyalty to each client, and each client has the
right to be informed of anything bearing on the representation that might affect that client’s interests and the
right to expect that the lawyer will use that information to that client’s benefit. See Rule 1.4. The lawyer should,
at the outset of the common representation and as part of the process of obtaining each client’s informed consent,
advise each client that information will be shared and that the lawyer will have to withdraw if one client decides
that some matter material to the representation should be kept from the other. In limited circumstances, it may be
appropriate for the lawyer to proceed with the representation when the clients have agreed, after being properly
informed, that the lawyer will keep certain information confidential. For example, the lawyer may reasonably
conclude that failure to disclose one client’s trade secrets to another client will not adversely affect
representation involving a joint venture between the clients and agree to keep that information confidential with
the informed consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the
lawyer’s role is not that of partisanship normally expected in other circumstances and, thus, that the clients may
be required to assume greater responsibility for decisions than when each client is separately represented. Any
limitations on the scope of the representation made necessary as a result of the common representation should be
fully explained to the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representation has the right to loyal and
diligent representation and the protection of Rule 1.9 concerning the obligations to a former client. The client
also has the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not, by virtue of that representation,
necessarily represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a).
Thus, the lawyer for an organization is not barred from accepting representation adverse to an affiliate in an
unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the
lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid
representation adverse to the client’s affiliates, or the lawyer’s obligations to either the organizational client or
the new client are likely to limit materially the lawyer’s representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member of its board of directors should
determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise the
corporation in matters involving actions of the directors. Consideration should be given to the frequency with
which such situations may arise, the potential intensity of the conflict, the effect of the lawyer’s resignation from
the board and the possibility of the corporation’s obtaining legal advice from another lawyer in such situations. If
there is material risk that the dual role will compromise the lawyer’s independence of professional judgment, the
lawyer should not serve as a director or should cease to act as the corporation’s lawyer when conflicts of interest
arise. The lawyer should advise the other members of the board that in some circumstances matters discussed at
board meetings while the lawyer is present in the capacity of director might not be protected by the attorney-
client privilege and that conflict of interest considerations might require the lawyer’s recusal as a director or
might require the lawyer and the lawyer’s firm to decline representation of the corporation in a matter.

Adopted July 1, 2009, effective January 1, 2010.



RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership,
possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client
and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the
client;

(2) the client is informed in writing that the client may seek the advice of independent legal counsel on the
transaction, and is given a reasonable opportunity to do so; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the
transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in
the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client
unless the client gives informed consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on
behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the
lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons
include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or
the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement
giving the lawyer literary or media rights to a portrayal or account based in substantial part on information
relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated
litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent
on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the
client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:
(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence of professional judgment or with the client-
lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of
the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere
pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall
include the existence and nature of all the claims or pleas involved and of the participation of each person in the
settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the
client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that
person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the
advice of independent legal counsel in connection therewith.

(1) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the
lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses;
and



(2) contract with a client for a reasonable contingent fee in a civil case.

() A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed
between them when the client-lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that
applies to any one of them shall apply to all of them.

Adopted July 1, 2009, effective January 1, 2010.

Comment
Business Transactions Between Client and Lawyer

[1] A lawyer’s legal skill and training, together with the relationship of trust and confidence between lawyer
and client, create the possibility of overreaching when the lawyer participates in a business, property or financial
transaction with a client, for example, a loan or sales transaction or a lawyer investment on behalf of a client.
The requirements of paragraph (a) must be met even when the transaction is not closely related to the subject
matter of the representation, as when a lawyer drafting a will for a client learns that the client needs money for
unrelated expenses and offers to make a loan to the client. The Rule applies to lawyers engaged in the sale of
goods or services related to the practice of law, for example, the sale of title insurance or investment services to
existing clients of the lawyer’s legal practice. It also applies to lawyers purchasing property from estates they
represent. It does not apply to ordinary fee arrangements between client and lawyer, which are governed by Rule
1.5, although its requirements must be met when the lawyer accepts an interest in the client’s business or other
nonmonetary property as payment of all or part of a fee. In addition, the Rule does not apply to standard
commercial transactions between the lawyer and the client for products or services that the client generally
markets to others, for example, banking or brokerage services, medical services, products manufactured or
distributed by the client, and utilities’ services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its essential terms be
communicated to the client, in writing, in a manner that can be reasonably understood. Paragraph (a)(2) requires
that the lawyer inform the client in writing that the client may seek the advice of independent legal counsel and
provide a reasonable opportunity for the client to do so. Paragraph (a)(3) requires that the lawyer obtain the
client’s informed consent, in a writing signed by the client, both to the essential terms of the transaction and to
the lawyer’s role. When necessary, the lawyer should discuss both the material risks of the proposed transaction,
including any risk presented by the lawyer’s involvement, and the existence of reasonably available alternatives
and should explain why the advice of independent legal counsel is desirable. See Rule 1.0(e) (definition of
informed consent). The common law regarding business transactions between lawyer and client may impose
additional requirements, such as encouraging the client to seek independent legal counsel, in lawyer liability and
other nondisciplinary contexts.

[3] The risk to a client is greatest when the client expects the lawyer to represent the client in the transaction
itself or when the lawyer’s financial interest otherwise poses a significant risk that the lawyer’s representation of
the client will be materially limited by the lawyer’s financial interest in the transaction. Here the lawyer’s role
requires that the lawyer must comply, not only with the requirements of paragraph (a), but also with the
requirements of Rule 1.7. Under that Rule, the lawyer must disclose the risks associated with the lawyer’s dual
role as both legal adviser and participant in the transaction, such as the risk that the lawyer will structure the
transaction or give legal advice in a way that favors the lawyer’s interests at the expense of the client. Moreover,
the lawyer must obtain the client’s informed consent. In some cases, the lawyer’s interest may be such that Rule
1.7 will preclude the lawyer from seeking the client’s consent to the transaction.

[4] If the client is independently represented in the transaction, paragraph (a)(2) of this Rule is inapplicable,
and the paragraph (a)(1) requirement for full disclosure is satisfied either by a written disclosure by the lawyer
involved in the transaction or by the client’s independent counsel. The fact that the client was independently
represented in the transaction is relevant in determining whether the agreement was fair and reasonable to the
client as paragraph (a)(1) further requires.



Use of Information Related to Representation

[5] Use of information relating to the representation to the disadvantage of the client violates the lawyer’s
duty of loyalty. Paragraph (b) applies when the information is used to benefit either the lawyer or a third person,
such as another client or business associate of the lawyer. For example, if a lawyer learns that a client intends to
purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the
parcels in competition with the client or to recommend that another client make such a purchase. The Rule does
not prohibit uses that do not disadvantage the client. For example, a lawyer who learns a government agency’s
interpretation of trade legislation during the representation of one client may properly use that information to
benefit other clients. Paragraph (b) prohibits disadvantageous use of client information unless the client gives
informed consent, except as permitted or required by these Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1
and 8.3.

Gifts to Lawyers

[6] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For
example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If a client
offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although
such a gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as
presumptively fraudulent. In any event, due to concerns about overreaching and imposition on clients, a lawyer
may not suggest that a substantial gift be made to the lawyer or for the lawyer’s benefit, except where the lawyer
is related to the client as set forth in paragraph (c).

[7] If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance the
client should have the detached advice that another lawyer can provide. The sole exception to this Rule is where
the client is a relative of the donee.

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the
lawyer named as executor of the client’s estate or to another potentially lucrative fiduciary position.
Nevertheless, such appointments will be subject to the general conflict of interest provision in Rule 1.7 when
there is a significant risk that the lawyer’s interest in obtaining the appointment will materially limit the lawyer’s
independent professional judgment in advising the client concerning the choice of an executor or other fiduciary.
In obtaining the client’s informed consent to the conflict, the lawyer should advise the client concerning the
nature and extent of the lawyer’s financial interest in the appointment, as well as the availability of alternative
candidates for the position.

Literary Rights

[9] An agreement by which a lawyer acquires literary or media rights concerning the conduct of the
representation creates a conflict between the interests of the client and the personal interests of the lawyer.
Measures suitable in the representation of the client may detract from the publication value of an account of the
representation. Paragraph (d) does not prohibit a lawyer representing a client in a transaction concerning literary
property from agreeing that the lawyer’s fee shall consist of a share in ownership in the property, if the
arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf of their clients,
including making or guaranteeing loans to their clients for living expenses, because to do so would encourage
clients to pursue lawsuits that might not otherwise be brought and because such assistance gives lawyers too
great a financial stake in the litigation. These dangers do not warrant a prohibition on a lawyer lending a client
court costs and litigation expenses, including the expenses of medical examination and the costs of obtaining and
presenting evidence, because these advances are virtually indistinguishable from contingent fees and help ensure
access to the courts. Similarly, an exception allowing lawyers representing indigent clients to pay court costs and
litigation expenses regardless of whether these funds will be repaid is warranted.

Person Paying for a Lawyer’s Services



[11] Lawyers are frequently asked to represent a client under circumstances in which a third person will
compensate the lawyer, in whole or in part. The third person might be a relative or friend, an indemnitor (such as
a liability insurance company) or a co-client (such as a corporation sued along with one or more of its
employees). Because third-party payers frequently have interests that differ from those of the client, including
interests in minimizing the amount spent on the representation and in learning how the representation is
progressing, lawyers are prohibited from accepting or continuing such representations unless the lawyer
determines that there will be no interference with the lawyer’s independent professional judgment and there is
informed consent from the client. See also Rule 5.4(c) (prohibiting interference with a lawyer’s professional
judgment by one who recommends, employs or pays the lawyer to render legal services for another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the client’s informed consent regarding the fact
of the payment and the identity of the third-party payer. If, however, the fee arrangement creates a conflict of
interest for the lawyer, then the lawyer must comply with Rule. 1.7. The lawyer must also conform to the
requirements of Rule 1.6 concerning confidentiality. Under Rule 1.7(a), a conflict of interest exists if there is
significant risk that the lawyer’s representation of the client will be materially limited by the lawyer’s own
interest in the fee arrangement or by the lawyer’s responsibilities to the third-party payer (for example, when the
third-party payer is a co-client). Under Rule 1.7(b), the lawyer may accept or continue the representation with
the informed consent of each affected client, unless the conflict is nonconsentable under that paragraph.

Aggregate Settlements

[13] Differences in willingness to make or accept an offer of settlement are among the risks of common
representation of multiple clients by a single lawyer. Under Rule 1.7, this is one of the risks that should be
discussed before undertaking the representation, as part of the process of obtaining the clients’ informed consent.
In addition, Rule 1.2(a) protects each client’s right to have the final say in deciding whether to accept or reject an
offer of settlement and in deciding whether to enter a guilty or nolo contendere plea in a criminal case. The rule
stated in this paragraph is a corollary of both these Rules and provides that, before any settlement offer or plea
bargain is made or accepted on behalf of multiple clients, the lawyer must inform each of them about all the
material terms of the settlement, including what the other clients will receive or pay if the settlement or plea
offer is accepted. See also Rule 1.0(e) (definition of informed consent). Lawyers representing a class of plaintiffs
or defendants, or those proceeding derivatively, may not have a full client-lawyer relationship with each member
of the class; nevertheless, such lawyers must comply with applicable rules regulating notification of class
members and other procedural requirements designed to ensure adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a lawyer’s liability for malpractice are prohibited unless the client is
independently represented in making the agreement because they are likely to undermine competent and diligent
representation. Also, many clients are unable to evaluate the desirability of making such an agreement before a
dispute has arisen, particularly if they are then represented by the lawyer seeking the agreement. This paragraph
does not, however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal
malpractice claims, provided such agreements are enforceable and the client is fully informed of the scope and
effect of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the form of a limited-
liability entity, where permitted by law, provided that each lawyer remains personally liable to the client for his
or her own conduct and the firm complies with any conditions required by law, such as provisions requiring
client notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in
accordance with Rule 1.2 that defines the scope of the representation, although a definition of scope that makes
the obligations of representation illusory will amount to an attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are not prohibited by this Rule.
Nevertheless, in view of the danger that a lawyer will take unfair advantage of an unrepresented client or former
client, the lawyer must first advise such a person in writing of the appropriateness of independent representation
in connection with such a settlement. In addition, the lawyer must give the client or former client a reasonable
opportunity to find and consult independent counsel.



Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from acquiring a proprietary
interest in litigation. Like paragraph (e), the general rule has its basis in common law champerty and
maintenance and is designed to avoid giving the lawyer too great an interest in the representation. In addition,
when the lawyer acquires an ownership interest in the subject of the representation, it will be more difficult for a
client to discharge the lawyer if the client so desires. The Rule is subject to specific exceptions developed in
decisional law and continued in these Rules. The exception for certain advances of the costs of litigation is set
forth in paragraph (e). In addition, paragraph (i) sets forth exceptions for liens authorized by law to secure the
lawyer’s fees or expenses and contracts for reasonable contingent fees. The law of each jurisdiction determines
which liens are authorized by law. These may include liens granted by statute, liens originating in common law
and liens acquired by contract with the client. When a lawyer acquires by contract a security interest in property
other than that recovered through the lawyer’s efforts in the litigation, such an acquisition is a business or
financial transaction with a client and is governed by the requirements of paragraph (a). Contracts for contingent
fees in civil cases are governed by Rule 1.5.

Client-Lawyer Sexual Relationships

[17] The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest
position of trust and confidence. The relationship is almost always unequal; thus, a sexual relationship between
lawyer and client can involve unfair exploitation of the lawyer’s fiduciary role, in violation of the lawyer’s basic
ethical obligation not to use the trust of the client to the client’s disadvantage. In addition, such a relationship
presents a significant danger that, because of the lawyer’s emotional involvement, the lawyer will be unable to
represent the client without impairment of the exercise of independent professional judgment. Moreover, a
blurred line between the professional and personal relationships may make it difficult to predict to what extent
client confidences will be protected by the attorney-client evidentiary privilege, since client confidences are
protected by privilege only when they are imparted in the context of the client-lawyer relationship. Because of
the significant danger of harm to client interests and because the client’s own emotional involvement renders it
unlikely that the client could give adequate informed consent, this Rule prohibits the lawyer from having sexual
relations with a client regardless of whether the relationship is consensual and regardless of the absence of
prejudice to the client.

[18] Sexual relationships that predate the client-lawyer relationship are not prohibited. Issues relating to the
exploitation of the fiduciary relationship and client dependency are diminished when the sexual relationship
existed prior to the commencement of the client-lawyer relationship. However, before proceeding with the
representation in these circumstances, the lawyer should consider whether the lawyer’s ability to represent the
client will be materially limited by the relationship. See Rule 1.7(a)(2).

[19] When the client is an organization, paragraph (j) of this Rule prohibits a lawyer for the organization
(whether inside counsel or outside counsel) from having a sexual relationship with a constituent of the
organization who supervises, directs or regularly consults with that lawyer concerning the organization’s legal
matters.

Imputation of Prohibitions

[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in paragraphs (a) through (i) also
applies to all lawyers associated in a firm with the personally prohibited lawyer. For example, one lawyer in a
firm may not enter into a business transaction with a client of another member of the firm without complying
with paragraph (a), even if the first lawyer is not personally involved in the representation of the client. The
prohibition set forth in paragraph (j) is personal and is not applied to associated lawyers.

Adopted July 1, 2009, effective January 1, 2010.

RULE 1.9: DUTIES TO FORMER CLIENTS



(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in
the same or a substantially related matter in which that person’s interests are materially adverse to the interests of
the former client unless the former client gives informed consent.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a
firm with which the lawyer formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the
matter; unless the former client gives informed consent.

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly
represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client except as these
Rules would permit or require with respect to a client, or when the information has become generally known;
or

(2) reveal information relating to the representation except as these Rules would permit or require with
respect to a client.

Adopted July 1, 2009, eftective January 1, 2010.

Comment

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect to
confidentiality and conflicts of interest and thus may not represent another client except in conformity with this
Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on behalf of a new client a
contract drafted on behalf of the former client. So also a lawyer who has prosecuted an accused person could not
properly represent the accused in a subsequent civil action against the government concerning the same
transaction. Nor could a lawyer who has represented multiple clients in a matter represent one of the clients
against the others in the same or a substantially related matter after a dispute arose among the clients in that
matter, unless all affected clients give informed consent. See Comment [9]. Current and former government
lawyers must comply with this Rule to the extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of this Rule depends on the facts of a particular situation or
transaction. The lawyer’s involvement in a matter can also be a question of degree. When a lawyer has been
directly involved in a specific transaction, subsequent representation of other clients with materially adverse
interests in that transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of
problem for a former client is not precluded from later representing another client in a factually distinct problem
of that type even though the subsequent representation involves a position adverse to the prior client. Similar
considerations can apply to the reassignment of military lawyers between defense and prosecution functions
within the same military jurisdictions. The underlying question is whether the lawyer was so involved in the
matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question.

[3] Matters are “substantially related” for purposes of this Rule if they involve the same transaction or legal
dispute or if there otherwise is a substantial risk that confidential factual information as would normally have
been obtained in the prior representation would materially advance the client’s position in the subsequent matter.
For example, a lawyer who has represented a businessperson and learned extensive private financial information
about that person may not then represent that person’s spouse in seeking a divorce. Similarly, a lawyer who has
previously represented a client in securing environmental permits to build a shopping center would be precluded
from representing neighbors seeking to oppose rezoning of the property on the basis of environmental
considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from
defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information
that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be
disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of
time, a circumstance that may be relevant in determining whether two representations are substantially related.



In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not
preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior
representation that are relevant to the matter in question ordinarily will preclude such a representation. A former
client is not required to reveal the confidential information learned by the lawyer in order to establish a
substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about
the possession of such information may be based on the nature of the services the lawyer provided the former
client and information that would in ordinary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end their association, the question of whether
a lawyer should undertake representation is more complicated. There are several competing considerations. First,
the client previously represented by the former firm must be reasonably assured that the principle of loyalty to
the client is not compromised. Second, the rule should not be so broadly cast as to preclude other persons from
having reasonable choice of legal counsel. Third, the rule should not unreasonably hamper lawyers from forming
new associations and taking on new clients after having left a previous association. In this connection, it should
be recognized that today many lawyers practice in firms, that many lawyers to some degree limit their practice to
one field or another, and that many move from one association to another several times in their careers. If the
concept of imputation were applied with unqualified rigor, the result would be radical curtailment of the
opportunity of lawyers to move from one practice setting to another and of the opportunity of clients to change
counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of
information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or
information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer
individually nor the second firm is disqualified from representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer
has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts, aided by inferences, deductions or
working presumptions that reasonably may be made about the way in which lawyers work together. A lawyer
may have general access to files of all clients of a law firm and may regularly participate in discussions of their
affairs; it should be inferred that such a lawyer in fact is privy to all information about all the firm’s clients. In
contrast, another lawyer may have access to the files of only a limited number of clients and participate in
discussions of the affairs of no other clients; in the absence of information to the contrary, it should be inferred
that such a lawyer in fact is privy to information about the clients actually served but not those of other clients.

[7] Independent of the question of disqualification of a firm, a lawyer changing professional association has a
continuing duty to preserve confidentiality of information about a client formerly represented. See Rules 1.6 and
1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client may
not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a
lawyer has once served a client does not preclude the lawyer from using generally known information about that
client when later representing another client.

[9] The provisions of this Rule are for the protection of former clients and can be waived if the client gives
informed consent. With regard to the effectiveness of an advance waiver, see Comment [22] to Rule 1.7. With
regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.

Adopted July 1, 2009, eftective January 1, 2010.

RULE 1.10: IMPUTATION OF CONFLICTS OF INTEREST: GENERAL RULE

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of
them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a



personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the
representation of the client by the remaining lawyers in the firm.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter
representing a person with interests materially adverse to those of a client represented by the formerly associated
lawyer and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented
the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the
matter.

(c) A disqualification prescribed by this Rule may be waived by the affected client under the conditions
stated in Rule 1.7.

(d) The disqualification of lawyers associated in a firm with former or current government lawyers is
governed by Rule 1.11 and with former judges, arbitrators, mediators or other third-party neutrals is governed by
Rule 1.12.

() When a lawyer becomes associated with a firm, no lawyer associated in the firm shall knowingly
represent a person in a matter in which that lawyer is disqualified under Rule 1.9 unless the personally
disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee
therefrom.

Adopted July 1, 2009, eftective January 1, 2010.

Comment
Definition of “Firm”

[1] For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to practice law; or lawyers
employed in a legal services organization or the legal department of a corporation or other organization. See
Rule 1.0(c). Whether two or more lawyers constitute a firm within this definition can depend on the specific
facts. See Rule 1.0, Comments [2] through [4].

Principles of Imputed Disqualification

[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the
client as it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that
a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the
premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the
lawyer is associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a
lawyer moves from one firm to another, the situation is governed by Rules 1.9(b) and 1.10(b).

[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor
protection of confidential information are presented. Where one lawyer in a firm could not effectively represent a
given client because of strong political beliefs, for example, but that lawyer will do no work on the case and the
personal beliefs of the lawyer will not materially limit the representation by others in the firm, the firm should
not be disqualified. On the other hand, if an opposing party in a case were owned by a lawyer in the law firm,
and others in the firm would be materially limited in pursuing the matter because of loyalty to that lawyer, the
personal disqualification of the lawyer would be imputed to all others in the firm.

[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person
prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does
paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person
became a lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily
must be screened from any personal participation in the matter to avoid communication to others in the firm of
confidential information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and
5.3.



[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with
interests directly adverse to those of a client represented by a lawyer who formerly was associated with the firm.
The Rule applies regardless of when the formerly associated lawyer represented the client. However, the law
firm may not represent a person with interests adverse to those of a present client of the firm, which would
violate Rule 1.7. Moreover, the firm may not represent the person where the matter is the same or substantially
related to that in which the formerly associated lawyer represented the client and any other lawyer currently in
the firm has material information protected by Rules 1.6 and 1.9(c).

[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or former client under
the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the lawyer to determine that the
representation is not prohibited by Rule 1.7(b) and that each affected client or former client has given informed
consent to the representation. In some cases, the risk may be so severe that the conflict may not be cured by
client consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the future,
see Rule 1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(e).

[7] Where a lawyer has joined a private firm after having represented the government, imputation is
governed by Rule 1.11(b) and (c), not this Rule. Under Rule 1.11(d), where a lawyer represents the government
after having served clients in private practice, nongovernmental employment or in another government agency,
former-client conflicts are not imputed to government lawyers associated with the individually disqualified
lawyer. Where a lawyer has joined a private firm after having been a judge or other adjudicative officer or law
clerk to such person or an arbitrator, mediator or other third-party neutral, imputation is governed by Rule 1.12,
not this Rule.

[8] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.8, paragraph (k) of that
Rule, and not this Rule, determines whether that prohibition also applies to other lawyers associated in a firm
with the personally prohibited lawyer.

[9] Where the conditions of paragraph (e) are met, imputation is removed and consent is not required.
Requirements for screening procedures are stated in Rule 1.0(k). This paragraph does not prohibit a lawyer from
receiving a salary or partnership share established by independent agreement, but that lawyer may not receive
compensation directly relating the lawyer’s compensation to the fee in the matter in which the lawyer is
disqualified. Nonconsensual screening in such cases adequately balances the interests of the former client in
protecting its confidential information, the interests of the current client in hiring the counsel of its choice
(including a law firm that may have represented the client in similar matters for many years), and the interests of
lawyers in career mobility, particularly when they are moving involuntarily.

Adopted July 1, 2009, eftective January 1, 2010.

RULE 1.11: SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT
OFFICERS AND EMPLOYEE

(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or
employee of the government:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated

personally and substantially as a public officer or employee, unless the appropriate government agency gives
its informed consent to the representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which
that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part
of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain
compliance with the provisions of this Rule.



(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is
confidential government information about a person acquired when the lawyer was a public officer or employee
may not represent a private client whose interests are adverse to that person in a matter in which the information
could be used to the material disadvantage of that person. As used in this Rule, the term “confidential
government information” means information that has been obtained under governmental authority and which, at
the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal
privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is
associated may undertake or continue representation in the matter only if the disqualified lawyer is timely
screened from any participation in the matter and is apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or
employee:
(1) is subject to Rules 1.7 and 1.9;
and
(2) shall not:

(1) participate in a matter in which the lawyer participated personally and substantially while in private
practice or nongovernmental employment, unless the appropriate government agency gives its informed
consent; or

(1) negotiate for private employment with any person who is involved as a party or as lawyer for a party
in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving
as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as
permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

(e) As used in this Rule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim,
controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or
parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate government agency.
Adopted July 1, 2009, eftective January 1, 2010.

Comment

[1] A lawyer who has served or is currently serving as a public officer or employee is personally subject to
the Rules of Professional Conduct, including the prohibition against concurrent conflicts of interest stated in
Rule 1.7. In addition, such a lawyer may be subject to statutes and government regulations regarding conflict of
interest. Such statutes and regulations may circumscribe the extent to which the government agency may give
consent under this Rule. See Rule 1.0(e) for the definition of informed consent.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer who has served or is
currently serving as an officer or employee of the government toward a former government or private client.
Rule 1.10 is not applicable to the conflicts of interest addressed by this Rule. Rather, paragraph (b) sets forth a
special imputation rule for former government lawyers that provides for screening and notice. Because of the
special problems raised by imputation within a government agency, paragraph (d) does not impute the conflicts
of a lawyer currently serving as an officer or employee of the government to other associated government
officers or employees, although ordinarily it will be prudent to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a former client and are
thus designed not only to protect the former client, but also to prevent a lawyer from exploiting public office for
the advantage of another client. For example, a lawyer who has pursued a claim on behalf of the government
may not pursue the same claim on behalf of a later private client after the lawyer has left government service,
except when authorized to do so by the government agency under paragraph (a). Similarly, a lawyer who has
pursued a claim on behalf of a private client may not pursue the claim on behalf of the government, except when
authorized to do so by paragraph (d). As with paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the
conflicts of interest addressed by these paragraphs.



[4] This Rule represents a balancing of interests. On the one hand, where the successive clients are a
government agency and another client, public or private, the risk exists that power or discretion vested in that
agency might be used for the special benefit of the other client. A lawyer should not be in a position where
benefit to the other client might affect performance of the lawyer’s professional functions on behalf of the
government. Also, unfair advantage could accrue to the other client by reason of access to confidential
government information about the client’s adversary obtainable only through the lawyer’s government service.
On the other hand, the rules governing lawyers presently or formerly employed by a government agency should
not be so restrictive as to inhibit transfer of employment to and from the government. The government has a
legitimate need to attract qualified lawyers as well as to maintain high ethical standards. Thus a former
government lawyer is disqualified only from particular matters in which the lawyer participated personally and
substantially. The provisions for screening and waiver in paragraph (b) are necessary to prevent the
disqualification rule from imposing too severe a deterrent against entering public service. The limitation of
disqualification in paragraphs (a)(2) and (d)(2) to matters involving a specific party or parties, rather than
extending disqualification to all substantive issues on which the lawyer worked, serves a similar function.

[5] When a lawyer has been employed by one government agency and then moves to a second government
agency, it may be appropriate to treat that second agency as another client for purposes of this Rule, as when a
lawyer is employed by a city and subsequently is employed by a federal agency. However, because the conflict
of interest is governed by paragraph (d), the latter agency is not required to screen the lawyer as paragraph (b)
requires a law firm to do. The question of whether two government agencies should be regarded as the same or
different clients for conflict of interest purposes is beyond the scope of these Rules. See Rule 1.13 Comment [9].

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0(k) (requirements for screening
procedures). These paragraphs do not prohibit a lawyer from receiving a salary or partnership share established
by independent agreement, but that lawyer may not receive compensation directly relating the lawyer’s
compensation to the fee in the matter in which the lawyer is disqualified.

[7] Notice, including a description of the screened lawyer’s prior representation and of the screening
procedures employed, generally should be given as soon as practicable after the need for screening becomes
apparent.

[8] Paragraph (c) operates only when the lawyer in question has knowledge of the information, which means
actual knowledge; it does not operate with respect to information that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private party and a
government agency when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.
[10] For purposes of paragraph (e) of this Rule, a “matter” may continue in another form. In determining
whether two particular matters are the same, the lawyer should consider the extent to which the matters involve
the same basic facts, the same or related parties, and the time elapsed.

RULE 1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER THIRD-PARTY NEUTRAL

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in
which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to
such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give
informed consent.

(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for
a party in a matter in which the lawyer is participating personally and substantially as a judge or other
adjudicative officer or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law clerk to a
judge or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in
which the clerk is participating personally and substantially, but only after the lawyer has notified the judge or
other adjudicative officer.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in the matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part
of the fee therefrom; and



(2) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain
compliance with the provisions of this Rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from
subsequently representing that party.

Adopted July 1, 2009, eftective January 1, 2010.

Comment

[1] This Rule generally parallels Rule 1.11. The term “personally and substantially” signifies that a judge
who was a member of a multimember court, and thereafter left judicial office to practice law, is not prohibited
from representing a client in a matter pending in the court, but in which the former judge did not participate. So
also the fact that a former judge exercised administrative responsibility in a court does not prevent the former
judge from acting as a lawyer in a matter where the judge had previously exercised remote or incidental
administrative responsibility that did not affect the merits. Compare the Comment to Rule 1.11. The term
“adjudicative officer” includes such officials as judges pro tempore, referees, special masters, hearing officers
and other parajudicial officers, and also lawyers who serve as part-time judges.

[2] Like former judges, lawyers who have served as arbitrators, mediators or other third-party neutrals may
be asked to represent a client in a matter in which the lawyer participated personally and substantially. This Rule
forbids such representation unless all of the parties to the proceedings give their informed consent. See Rule
1.0(e) and (b). Other law or codes of ethics governing third-party neutrals may impose more stringent standards
of personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have information concerning the parties that is
protected under Rule 1.6, they typically owe the parties an obligation of confidentiality under law or codes of
ethics governing third-party neutrals. Thus, paragraph (c) provides that conflicts of the personally disqualified
lawyer will be imputed to other lawyers in a law firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in Rule 1.0(k). Paragraph (c)(1) does not prohibit the
screened lawyer from receiving a salary or partnership share established by independent agreement, but that
lawyer may not receive compensation directly related to the matter in which the lawyer is disqualified.

[5] Notice, including a description of the screened lawyer’s prior representation and of the screening
procedures employed, generally should be given as soon as practicable after the need for screening becomes
apparent.

Adopted July 1, 2009, effective January 1, 2010.

RULE 1.13: ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization represents the organization acting through its duly
authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the
organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a
violation of a legal obligation to the organization, or a crime, fraud or other violation of law that reasonably
might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the
lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer
reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer
the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest
authority that can act on behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer’s efforts in accordance with paragraph (b) the highest authority that can act on behalf
of the organization insists upon or fails to address in a timely and appropriate manner an action or a refusal to



act, that is clearly a crime or fraud, and

(2) the lawyer reasonably believes that the crime or fraud is reasonably certain to result in substantial injury
to the organization,

then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such
disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to
the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer’s representation of an
organization to investigate an alleged crime, fraud or other violation of law, or to defend the organization or an
officer, employee or other constituent associated with the organization against a claim arising out of an alleged
crime, fraud or other violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer’s actions
taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer
to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to
assure that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal.

(f) In dealing with an organization’s directors, officers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know
that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees,
members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization’s consent
to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.

Adopted July 1, 2009, effective January 1, 2010.

Comment
The Entity as the Client

[1] An organizational client is a legal entity, but it cannot act except through its officers, directors,
employees, shareholders and other constituents. Officers, directors, employees and shareholders are the
constituents of the corporate organizational client. The duties defined in this Comment apply equally to
unincorporated associations. “Other constituents” as used in this Comment means the positions equivalent to
officers, directors, employees and shareholders held by persons acting for organizational clients that are not
corporations.

[2] When one of the constituents of an organizational client communicates with the organization’s lawyer in
that person’s organizational capacity, the communication is protected by Rule 1.6. Thus, by way of example, if
an organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the
course of that investigation between the lawyer and the client’s employees or other constituents are covered by
Rule 1.6. This does not mean, however, that constituents of an organizational client are the clients of the lawyer.
The lawyer may not disclose to such constituents information relating to the representation except for disclosures
explicitly or impliedly authorized by the organizational client in order to carry out the representation or as
otherwise permitted by Rule 1.6.

[3] When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by
the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including
ones entailing serious risk, are not as such in the lawyer’s province. Paragraph (b) makes clear, however, that
when the lawyer knows that the organization is likely to be substantially injured by action of an officer or other
constituent that violates a legal obligation to the organization or is a crime, fraud or other violation of law that
might be imputed to the organization, the lawyer must proceed as is reasonably necessary in the best interest of
the organization. As defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot
ignore the obvious.

[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the
seriousness of the misconduct and its consequences, the responsibility in the organization and the apparent



motivation of those involved, the policies of the organization concerning such matters, and any other relevant
considerations. Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it
may be appropriate for the lawyer to ask the constituent to reconsider the matter; for example, if the
circumstances involve a constituent’s innocent misunderstanding of law and subsequent acceptance of the
lawyer’s advice, the lawyer may reasonably conclude that the best interest of the organization does not require
that the matter be referred to higher authority. If a constituent persists in conduct contrary to the lawyer’s advice,
it will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority in the
organization. If the matter is of sufficient seriousness and importance or urgency to the organization, referral to
higher authority in the organization may be necessary even if the lawyer has not communicated with the
constituent. Any measures taken should, to the extent practicable, minimize the risk of revealing information
relating to the representation to persons outside the organization. Even in circumstances where a lawyer is not
obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client, including its
highest authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so
in the best interest of the organization.

[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to address
the matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority, including, if
warranted by the circumstances, the highest authority that can act on behalf of the organization under applicable
law. The organization’s highest authority to whom a matter may be referred ordinarily will be the board of
directors or similar governing body. However, applicable law may prescribe that under certain conditions the
highest authority reposes elsewhere, for example, in the independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in this Rule are concurrent with the authority and responsibility
provided in other Rules. In particular, this Rule does not limit or expand the lawyer’s responsibility under Rules
1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional basis upon
which the lawyer may reveal information relating to the representation, but does not modify, restrict, or limit the
provisions of Rule 1.6(b). Under Paragraph (c) the lawyer may reveal such information only when the
organization’s highest authority insists upon or fails to address threatened or ongoing action that is clearly a
crime or fraud, and then only to the minimum extent the lawyer reasonably believes necessary to prevent
reasonably certain substantial injury to the organization. It is not necessary that the lawyer’s services be used in
furtherance of the crime or fraud, but it is required that the matter be related to the lawyer’s representation of the
organization. If the lawyer’s services are being used by an organization to further a crime or fraud by the
organization, Rules 1.6(b)(1), 1.6(b)(2) or 1.6(b)(3) may permit the lawyer to disclose confidential information.
In such circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal from the representation
under Rule 1.16(a)(1) may be required. Because the lawyer may reveal information relating to the representation
outside the organization under paragraph (c) only in circumstances involving a crime or fraud, the lawyer may be
required to act under paragraph (b) in situations that arise out of violations of law that do not constitute a crime
or fraud even though disclosure outside the organization would not be permitted by paragraph (c).

[7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a
representation in circumstances described in paragraph (c) does not apply with respect to information relating to
a lawyer’s engagement by an organization to investigate an alleged violation of law or to defend the organization
or an officer, employee or other person associated with the organization against a claim arising out of an alleged
crime, fraud or other violation of law. This is necessary in order to enable organizational clients to enjoy the full
benefits of legal counsel in conducting an investigation or defending against a claim.

[8] A lawyer who reasonably believes that he or she has been discharged because of the lawyer’s actions
taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to
take action under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to assure
that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal, and what the
lawyer reasonably believes to be the basis for his or her discharge or withdrawal.

Government Agency



[9] The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of
the client and prescribing the resulting obligations of such lawyers may be more difficult in the government
context and is a matter beyond the scope of these Rules. See Scope [18]. Although in some circumstances the
client may be a specific agency, it may also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act involves the head of a bureau, either the
department of which the bureau is a part or the relevant branch of government may be the client for purposes of
this Rule. Moreover, in a matter involving the conduct of government officials, a government lawyer may have
authority under applicable law to question such conduct more extensively than that of a lawyer for a private
organization in similar circumstances. Thus, when the client is a governmental organization, a different balance
may be appropriate between maintaining confidentiality and assuring that the wrongful act is prevented or
rectified, for public business is involved. In addition, duties of lawyers employed by the government or lawyers
in military service may be defined by statutes and regulation. This Rule does not limit that authority. See Scope.

Clarifying the Lawyer’s Role

[10] There are times when the organization’s interest may be or become adverse to those of one or more of
its constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds
adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent
such constituent, and that such person may wish to obtain independent representation. Care must be taken to
assure that the individual understands that, when there is such adversity of interest, the lawyer for the
organization cannot provide legal representation for that constituent individual, and that discussions between the
lawyer for the organization and the individual may not be privileged.

[11] Whether such a warning should be given by the lawyer for the organization to any constituent individual
may turn on the facts of each case.

Dual Representation

[12] Paragraph (g) recognizes that a lawyer for an organization may also represent a principal officer or
major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel
the directors to perform their legal obligations in the supervision of the organization. Members of unincorporated
associations might have a corresponding right. Where permitted, such an action may be brought nominally by
the corporation or unincorporated association, but usually is, in fact, a legal controversy over management of the
organization.

[14] The question can arise whether counsel for the organization may defend such an action. The proposition
that the organization is the lawyer’s client does not alone resolve the issue. Most derivative actions are a normal
incident of an organization’s affairs, to be defended by the organization’s lawyer like any other suit. However, if
the claim involves serious charges of wrongdoing by those in control of the organization, a conflict may arise
between the lawyer’s duty to the organization and the lawyer’s relationship with the board. In those
circumstances, Rule 1.7 governs who should represent the directors and the organization.

Adopted July 1, 2009, effective January 1, 2010.

RULE 1.14: CLIENT WITH DIMINISHED CAPACITY

(a) When a client’s capacity to make adequately considered decisions in connection with a representation is
diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as
reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial or other harm unless action is taken and cannot adequately act in the client’s own interest, the



lawyer may take reasonably necessary protective action, including consulting with individuals or entities that
have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a
guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.
When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to
reveal information about the client, but only to the extent reasonably necessary to protect the client’s interests.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] The normal client-lawyer relationship is based on the assumption that the client, when properly advised
and assisted, is capable of making decisions about important matters. When the client is a minor or suffers from
a diminished mental capacity, however, maintaining the ordinary client-lawyer relationship may not be possible
in all respects. In particular, a severely incapacitated person may have no power to make legally binding
decisions. Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon,
and reach conclusions about matters affecting the client’s own well-being. For example, children as young as
five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to
weight in legal proceedings concerning their custody. So also, it is recognized that some persons of advanced age
can be quite capable of handling routine financial matters while needing special legal protection concerning
major transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer’s obligation to treat the client with
attention and respect. Even if the person has a legal representative, the lawyer should as far as possible accord
the represented person the status of client, particularly in maintaining communication.

[3] The client may wish to have family members or other persons participate in discussions with the lawyer.
When necessary to assist in the representation, the presence of such persons generally does not affect the
applicability of the attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the client’s interests
foremost and, except for protective action authorized under paragraph (b), must to look to the client, and not
family members, to make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the lawyer should ordinarily look to the
representative for decisions on behalf of the client. In matters involving a minor, whether the lawyer should look
to the parents as natural guardians may depend on the type of proceeding or matter in which the lawyer is
representing the minor. If the lawyer represents the guardian as distinct from the ward, and is aware that the
guardian is acting adversely to the ward’s interest, the lawyer may have an obligation to prevent or rectify the
guardian’s misconduct. See Rule 1.2(d).

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other harm
unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in
paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately considered
decisions in connection with the representation, then paragraph (b) permits the lawyer to take protective
measures deemed necessary. Such measures could include: consulting with family members, using a
reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate
decisionmaking tools such as durable powers of attorney or consulting with support groups, professional
services, adult-protective agencies or other individuals or entities that have the ability to protect the client. In
taking any protective action, the lawyer should be guided by such factors as the wishes and values of the client to
the extent known, the client’s best interests and the goals of intruding into the client’s decisionmaking autonomy
to the least extent feasible, maximizing client capacities and respecting the client’s family and social
connections.

[6] In determining the extent of the client’s diminished capacity, the lawyer should consider and balance such
factors as: the client’s ability to articulate reasoning leading to a decision, variability of state of mind and ability
to appreciate consequences of a decision; the substantive fairness of a decision; and the consistency of a decision



with the known long-term commitments and values of the client. In appropriate circumstances, the lawyer may
seek guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consider whether appointment of a
guardian ad litem, conservator or guardian is necessary to protect the client’s interests. Thus, if a client with
diminished capacity has substantial property that should be sold for the client’s benefit, effective completion of
the transaction may require appointment of a legal representative. In addition, rules of procedure in litigation
sometimes provide that minors or persons with diminished capacity must be represented by a guardian or next
friend if they do not have a general guardian. In many circumstances, however, appointment of a legal
representative may be more expensive or traumatic for the client than circumstances in fact require. Evaluation
of such circumstances is a matter entrusted to the professional judgment of the lawyer. In considering
alternatives, however, the lawyer should be aware of any law that requires the lawyer to advocate the least
restrictive action on behalf of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely affect the client’s interests. For example,
raising the question of diminished capacity could, in some circumstances, lead to proceedings for involuntary
commitment. Information relating to the representation is protected by Rule 1.6. Therefore, unless authorized to
do so, the lawyer may not disclose such information. When taking protective action pursuant to paragraph (b),
the lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the lawyer to
the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in
consulting with other individuals or entities or seeking the appointment of a legal representative. At the very
least, the lawyer should determine whether it is likely that the person or entity consulted with will act adversely
to the client’s interests before discussing matters related to the client. The lawyer’s position in such cases is an
unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a person with seriously diminished
capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such a
person even though the person is unable to establish a client-lawyer relationship or to make or express
considered judgments about the matter, when the person or another acting in good faith on that person’s behalf
has consulted with the lawyer. Even in such an emergency, however, the lawyer should not act unless the lawyer
reasonably believes that the person has no other lawyer, agent or other representative available, except when that
representative’s actions or inaction threaten immediate and irreparable harm to the person. The lawyer should
take legal action on behalf of the person only to the extent reasonably necessary to maintain the status quo or
otherwise avoid imminent and irreparable harm. A lawyer who undertakes to represent a person in such an
exigent situation has the same duties under these Rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should
keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary to
accomplish the intended protective action. The lawyer should disclose to any tribunal involved and to any other
counsel involved the nature of his or her relationship with the person. The lawyer should take steps to regularize
the relationship or implement other protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.

Adopted July 1, 2009, effective January 1, 2010.

RULE 1.15: SAFEKEEPING PROPERTY

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection
with a representation separate from the lawyer’s own property. Funds shall be deposited in one or more separate
and identifiable interest- or dividend-bearing client trust accounts maintained at an eligible financial institution



in the state where the lawyer’s office is situated, or elsewhere with the informed consent of the client or third
person. For the purposes of this Rule, a client trust account means an IOLTA account as defined in paragraph ¢
2 (j)(2), or a separate, interest-bearing non-IOLTA client trust account established to hold the funds of a client
or third person as provided in paragraph (f). Funds of clients or third persons shall not be deposited in a non-
interest-bearing or non-dividend-bearing account. Other, tangible property shall be identified as such and
appropriately safeguarded. Complete records of client trust account funds and other property shall be kept by the
lawyer and shall be preserved for a period of seven years after termination of the representation.

Maintenance of complete records of client trust accounts shall require that a lawyer:

(1) prepare and maintain receipt and disbursement journals for all client trust accounts required by this
Rule containing a record of deposits and withdrawals from client trust accounts specifically identifying the
date, source, and description of each item deposited, and the date, payee and purpose of each disbursement;

(2) prepare and maintain contemporaneous ledger records for all client trust accounts showing, for each
separate trust client or beneficiary, the source of all funds deposited, the date of each deposit, the names of all
persons for whom the funds are or were held, the amount of such funds, the dates, descriptions and amounts
of charges or withdrawals, and the names of all persons to whom such funds were disbursed,

(3) maintain copies of all accountings to clients or third persons showing the disbursement of funds to
them or on their behalf, along with copies of those portions of clients’ files that are reasonably necessary for
a complete understanding of the financial transactions pertaining to them,;

(4) maintain all client trust account checkbook registers, check stubs, bank statements, records of deposit,
and checks or other records of debits;

(5) maintain copies of all retainer and compensation agreements with clients;
(6) maintain copies of all bills rendered to clients for legal fees and expenses;

(7) prepare and maintain reconciliation reports of all client trust accounts, on at least a quarterly basis,
including reconciliations of ledger balances with client trust account balances;

(8) make appropriate arrangements for the maintenance of the records in the event of the closing, sale,
dissolution, or merger of a law practice.

Records required by this Rule may be maintained by electronic, photographic, or other media provided
that printed copies can be produced, and the records are readily accessible to the lawyer.

Each client trust account shall be maintained only in an eligible financial institution selected by the
lawyer in the exercise of ordinary prudence.

(b) A lawyer may deposit the lawyer’s own funds in a client trust account for the sole purpose of paying bank
service charges on that account, but only in an amount necessary for that purpose.

(c) A lawyer shall deposit in a client trust account funds received to secure payment of legal fees and
expenses, to be withdrawn by the lawyer only as fees are earned and expenses incurred. Funds received as a
fixed fee, a general retainer, or an advance payment retainer shall be deposited in the lawyer’s general account or
other account belonging to the lawyer. An advance payment retainer may be used only when necessary to
accomplish some purpose for the client that cannot be accomplished by using a security retainer. An agreement
for an advance payment retainer shall be in a writing signed by the client that uses the term “advance payment
retainer” to describe the retainer, and states the following:

(1) the special purpose for the advance payment retainer and an explanation why it is advantageous to the
client;

(2) that the retainer will not be held in a client trust account, that it will become the property of the lawyer
upon payment, and that it will be deposited in the lawyer’s general account;

(3) the manner in which the retainer will be applied for services rendered and expenses incurred;
(4) that any portion of the retainer that is not earned or required for expenses will be refunded to the client;

(5) that the client has the option to employ a security retainer, provided, however, that if the lawyer is
unwilling to represent the client without receiving an advance payment retainer, the agreement must so state
and provide the lawyer’s reasons for that condition.



(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall
promptly notify the client or third person. Except as stated in this Rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other
property that the client or third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of property in which two or more persons
(one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the
dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are
not in dispute.

() All funds of clients or third persons held by a lawyer or law firm which are nominal in amount or are
expected to be held for a short period of time, including advances for costs and expenses, and funds belonging in
part to a client or third person and in part presently or potentially to the lawyer or law firm, shall be deposited in
one or more IOLTA accounts, as defined in paragraph 632 (j)(2). A lawyer or law firm shall deposit all funds of
clients or third persons which are not nominal in amount or expected to be held for a short period of time into a
separate interest- or dividend-bearing client trust account with the client designated as income beneficiary. Funds
of clients or third persons shall not be deposited in a non-interest-bearing or non-dividend-bearing account. Each
IOLTA account shall comply with the following provisions:

(1) Each lawyer or law firm in receipt of nominal or short-term client funds shall establish one or more
IOLTA accounts with an eligible financial institution authorized by federal or state law to do business in the
state of Illinois and which offers IOLTA accounts within the requirements of this Rule as administered by the
Lawyers Trust Fund of Illinois.

(2) Eligible institutions shall maintain IOLTA accounts that pay the highest interest rate or dividend
available from the institution to its non-IOLTA account customers when IOLTA accounts meet or exceed the
same minimum balance or other account eligibility guidelines, if any. In determining the highest interest rate
or dividend generally available from the institution to its non-IOLTA accounts, eligible institutions may
consider factors, in addition to the IOLTA account balance, customarily considered by the institution when
setting interest rates or dividends for its customers, provided that such factors do not discriminate between
IOLTA accounts and accounts of non-IOLTA customers, and that these factors do not include that the
account is an IOLTA account.

(3) An IOLTA account that meets the highest comparable rate or dividend standard set forth in paragraph
(f)(2) must use one of the identified account options as an IOLTA account, or pay the equivalent yield on an
existing IOLTA account in lieu of using the highest-yield bank product:

(a) a checking account paying preferred interest rates, such as money market or indexed rates, or any
other suitable interest-bearing deposit account offered by the eligible institution to its non-IOLTA
customers.

(b) for accounts with balances of $100,000 or more, a business checking account with automated
investment feature, such as an overnight sweep and investment in repurchase agreements fully
collateralized by U.S. Government securities as defined in paragraph (h).

(c) for accounts with balances of $100,000 or more, a money market fund with, or tied to, check-
writing capacity, that must be solely invested in U.S. Government securities or securities fully
collateralized by U.S. Government securities, and that has total assets of at least $250 million.

(4) As an alternative to the account options in paragraph (f)(3), the financial institution may pay a “safe
harbor” yield equal to 70% of the Federal Funds Target Rate or 1.0%, whichever is higher.

(5) Each lawyer or law firm shall direct the eligible financial institution to remit monthly earnings on the
IOLTA account directly to the Lawyers Trust Fund of Illinois. For each individual IOLTA account, the
eligible financial institution shall provide: a statement transmitted with each remittance showing the name of
the lawyer or law firm directing that the remittance be sent; the account number; the remittance period; the
rate of interest applied; the account balance on which the interest was calculated; the reasonable service
fee(s) if any; the gross earnings for the remittance period; and the net amount of earnings remitted.
Remittances shall be sent to the Lawyers Trust Fund electronically unless otherwise agreed. The financial
institution may assess only allowable reasonable fees, as defined in paragraph 98 (j)(8). Fees in excess of



the earnings accrued on an individual IOLTA account for any month shall not be taken from earnings accrued
on other IOLTA accounts or from the principal of the account.

(g) A lawyer or law firm should exercise reasonable judgment in determining whether funds of a client or
third person are nominal in amount or are expected to be held for a short period of time. No charge of ethical
impropriety or other breach of professional conduct shall attend to a lawyer’s or law firm’s exercise of
reasonable judgment under this rule or decision to place client funds in an IOLTA account or a non-IOLTA client
trust account on the basis of that determination. Ordinarily, in determining the type of account into which to
deposit particular funds for a client or third person, a lawyer or a law firm shall take into consideration the
following factors:

(1) the amount of interest which the funds would earn during the period they are expected to be held and
the likelihood of delay in the relevant transaction or proceeding;

(2) the cost of establishing and administering the account, including the cost of the lawyer’s services;

(3) the capability of the financial institution, through subaccounting, to calculate and pay interest earned
by each client’s funds, net of any transaction costs, to the individual client.

(h) All trust accounts, whether IOLTA or non-IOLTA, shall be established in compliance with the following
provisions on dishonored instrument notification:

(1) A lawyer shall maintain trust accounts only in eligible financial institutions that have filed with the
Attorney Registration and Disciplinary Commission an agreement, in a form provided by the Commission, to
report to the Commission in the event any properly payable instrument is presented against a client trust
account containing insufficient funds, irrespective of whether or not the instrument is honored. Any such
agreement shall apply to all branches of the financial institution and shall not be canceled except upon 30
days notice in writing to the Commission. The Commission shall annually publish a list of financial
institutions that have agreed to comply with this rule and shall establish rules and procedures governing
amendments to the list.

(2) The overdraft notification agreement shall provide that all reports made by the financial institution
shall be in the following format:

(a) In the case of a dishonored instrument, the report shall be identical to the overdraft notice
customarily forwarded to the depositor, and should include a copy of the dishonored instrument, if such a
copy is normally provided to depositors; and

(b) In the case of instruments that are presented against insufficient funds but which instruments are
honored, the report shall identify the financial institution, the lawyer or law firm, the account number, the
date of presentation for payment and the date paid, as well as the amount of overdraft created thereby.
Such reports shall be made simultaneously with, and within the time provided by law for, notice of
dishonor, if any. If an instrument presented against insufficient funds is honored, then the report shall be
made within five banking days of the date of presentation for payment against insufficient funds.

(3) Every lawyer practicing or admitted to practice in this jurisdiction shall, as a condition thereof, be
conclusively deemed to have consented to the reporting and production requirements mandated by this Rule.

(4) Nothing herein shall preclude a financial institution from charging a particular lawyer or law firm for
the reasonable cost of producing the reports and records required by paragraph (h) of this Rule. Fees charged
for the reasonable cost of producing the reports and records required by paragraph (h) are the sole
responsibility of the lawyer or law firm, and are not allowable reasonable fees for IOLTA accounts as those
are defined in paragraph 98 (j)(8).

(1)_A lawyer who learns of unidentified funds in an IOLTA account must make periodic efforts to identify
and return the funds to the rightful owner. If after 12 months of the discovery of the unidentified funds the
lawyer determines that ascertaining_the ownership or securing_the return of the funds will not succeed, the
lawyer must remit the funds to the Lawyers Trust Fund of Illinois. No charge of ethical impropriety or other
breach of professional conduct shall attend to a lawyer’s exercise of reasonable judgment under this paragraph
(D.

A lawyer who either remits funds in error or later ascertains the ownership of remitted funds may make a
claim to the Lawyers Trust Fund, which after verification of the claim will return the funds to the lawyer.

&)(j), Definitions




(1) “Funds” denotes any form of money, including cash, payment instruments such as checks, money
orders or sales drafts, and electronic fund transfers.

(2) “IOLTA account” means a pooled interest- or dividend-bearing client trust account, established with
an eligible financial institution with the Lawyers Trust Fund of Illinois designated as income beneficiary, for
the deposit of nominal or short-term funds of clients or third persons as defined in paragraph (f) and from
which funds may be withdrawn upon request as soon as permitted by law.

(3) “Eligible financial institution” is a bank or a savings bank insured by the Federal Deposit Insurance
Corporation or an open-end investment company registered with the Securities and Exchange Commission
that agrees to provide dishonored instrument notification regarding any type of client trust account as
provided in paragraph (h) of this Rule; and that with respect to IOLTA accounts, offers IOLTA accounts
within the requirements of paragraph (f) of this Rule.

(4) “Properly payable” refers to an instrument which, if presented in the normal course of business, is in
a form requiring payment under the laws of this jurisdiction.

(5) “Money market fund” is an investment company registered under the Investment Company Act of
1940, as amended, that is qualified to hold itself out to investors as a money market fund or the equivalent of
a money market fund under Rules and Regulations adopted by the Securities and Exchange Commission
pursuant to said Act.

(6) “U.S. Government securities” refers to U.S. Treasury obligations and obligations issued by or
guaranteed as to principal and interest by any AAA-rated United States agency or instrumentality thereof. A
daily overnight financial repurchase agreement (“repo”) may be established only with an institution that is
deemed to be “well capitalized” or “adequately capitalized” as defined by applicable federal statutes and
regulations.

(7) “Safe harbor” is a yield that if paid by the financial institution on IOLTA accounts shall be deemed as
a comparable return in compliance with this Rule. Such yield shall be calculated as 70% of the Federal Funds
Target Rate as reported in the Wall Street Journal on the first business day of the calendar month.

(8) “Allowable reasonable fees” for IOLTA accounts are per-check charges, per deposit charges, a fee in
lieu of a minimum balance, federal deposit insurance fees, automated investment (“sweep”) fees, and a
reasonable maintenance fee, if those fees are charged on comparable accounts maintained by non-IOLTA
depositors. All other fees are the responsibility of, and may be charged to, the lawyer or law firm maintaining
the IOLTA account.

(9)_“Unidentified funds” are amounts accumulated in an IOLTA account that cannot be documented as
belonging to a client, a third person, or the lawyer or law firm.

(k) In the closing of a real estate transaction, a lawyer’s disbursement of funds deposited but not collected
shall not violate his or her duty pursuant to this Rule 1.15 if, prior to the closing, the lawyer has established a
segregated Real Estate Funds Account (REFA) maintained solely for the receipt and disbursement of such funds,
has deposited such funds into a REFA, and:

(1) 1s acting as a closing agent pursuant to an insured closing letter for a title insurance company licensed
in the State of Illinois and uses for such funds a segregated REFA maintained solely for such title insurance
business; or

(2) has met the “good-funds” requirements. The good-funds requirements shall be met if the bank in
which the REFA was established has agreed in a writing directed to the lawyer to honor all disbursement
orders drawn on that REFA for all transactions up to a specified dollar amount not less than the total amount
being deposited in good funds. Good funds shall include only the following forms of deposits: (a) a certified
check, (b) a check issued by the State of Illinois, the United States, or a political subdivision of the State of
Illinois or the United States, (c) a cashier’s check, teller’s check, bank money order, or official bank check
drawn on or issued by a financial institution insured by the Federal Deposit Insurance Corporation or a
comparable agency of the federal or state government, (d) a check drawn on the trust account of any lawyer
or real estate broker licensed under the laws of any state, (e) a personal check or checks in an aggregate
amount not exceeding $5,000 per closing if the lawyer making the deposit has reasonable and prudent
grounds to believe that the deposit will be irrevocably credited to the REFA, (f) a check drawn on the
account of or issued by a lender approved by the United States Department of Housing and Urban
Development as either a supervised or a nonsupervised mortgagee as defined in 24 C.F.R. § 202.2, (g) a



check from a title insurance company licensed in the State of Illinois, or from a title insurance agent of the
title insurance company, provided that the title insurance company has guaranteed the funds of that title
insurance agent. Without limiting the rights of the lawyer against any person, it shall be the responsibility of
the disbursing lawyer to reimburse the trust account for such funds that are not collected and for any fees,
charges and interest assessed by the paying bank on account of such funds being uncollected.

Adopted July 1, 2009, effective January 1, 2010; amended July 1, 2011, effective September 1, 2011;_amended April 7, 2015, eff.
July 1,2015.

Comment

[1] A lawyer should hold property of others with the care required of a professional fiduciary. Securities
should be kept in a safe deposit box, except when some other form of safekeeping is warranted by special
circumstances. All property that is the property of clients or third persons, including prospective clients, must be
kept separate from the lawyer’s business and personal property and, if monies, in one or more client trust
accounts. Client trust accounts should be made identifiable through their designation as “client trust account” or
“client funds account” or words of similar import indicating the fiduciary nature of the account. Separate trust
accounts may be warranted when administering estate monies or acting in similar fiduciary capacities. A lawyer
should maintain on a current basis complete records of client trust account funds as required by paragraph (a),
including subparagraphs (1) through (8). These requirements articulate recordkeeping principles that provide
direction to a lawyer in the handling of funds entrusted to the lawyer by a client or third person. Compliance
with these requirements will benefit the attorney and the client or third party as these fiduciary funds will be
safeguarded and documentation will be available to fulfill the lawyer’s fiduciary obligation to provide an
accounting to the owners of the funds and to refute any charge that the funds were handled improperly.

[2] While normally it is impermissible to commingle the lawyer’s own funds with client funds, paragraph (b)
provides that it is permissible when necessary to pay bank service charges on that account. Accurate records
must be kept regarding which part of the funds are the lawyer’s.

[3] Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is not required to remit
to the client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may not hold
funds to coerce a client into accepting the lawyer’s contention. The disputed portion of the funds must be kept in
a trust account and the lawyer should suggest means for prompt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be promptly distributed. Specific guidance concerning client trust
accounts is provided in the Client Trust Account Handbook published by the Illinois Attorney Registration and
Disciplinary Commission as well as on the website of the Illinois Attorney Registration and Disciplinary
Commission.

[3A] Paragraph (c) relates to legal fees and expenses that have been paid in advance. The reasonableness,
structure, and division of legal fees are governed by Rule 1.5 and other applicable law.

[3B] Paragraph (c¢) must be read in conjunction with Dowling v. Chicago Options Associates, Inc., 226 I1l. 2d
277 (2007). In Dowling, the Court distinguished different types of retainers. It recognized advance payment
retainers and approved their use in limited circumstances where the lawyer and client agree that a retainer should
become the property of the lawyer upon payment. Prior to Dowling, the Court recognized only two types of
retainers. The first, a general retainer (also described as a “true,” “engagement,” or “classic” retainer) is paid by
a client to the lawyer in order to ensure the lawyer’s availability during a specific period of time or for a specific
matter. This type of retainer is earned when paid and immediately becomes property of the lawyer, regardless of
whether the lawyer ever actually performs any services for the client. The second, a “security” retainer, secures
payment for future services and expense, and must be deposited in a client trust account pursuant to paragraph
(a). Funds in a security retainer remain the property of the client until applied for services rendered or expenses
incurred. Any unapplied funds are refunded to the client. Any written retainer agreement should clearly define
the kind of retainer being paid. If the parties agree that the client will pay a security retainer, that term should be
used in any written agreement, which should also provide that the funds remain the property of the client until
applied for services rendered or expenses incurred and that the funds will be deposited in a client trust account.



If the parties’ intent is not evident, an agreement for a retainer will be construed as providing for a security
retainer.

[3C] An advance payment retainer is a present payment to the lawyer in exchange for the commitment to
provide legal services in the future. Ownership of this retainer passes to the lawyer immediately upon payment;
and the retainer may not be deposited into a client trust account because a lawyer may not commingle property
of a client with the lawyer’s own property. However, any portion of an advance payment retainer that is not
earned must be refunded to the client. An advance payment retainer should be used sparingly, only when
necessary to accomplish a purpose for the client that cannot be accomplished by using a security retainer. An
advance payment retainer agreement must be in a written agreement signed by the client that contains the
elements listed in paragraph (c). An advance payment retainer is distinguished from a fixed fee (also described
as a “flat” or “lump-sum” fee), where the lawyer agrees to provide a specific service (e.g., defense of a criminal
charge, a real estate closing, or preparation of a will or trust) for a fixed amount. Unlike an advance payment
retainer, a fixed fee is generally not subject to the obligation to refund any portion to the client, although a fixed
fee is subject, like all fees, to the requirement of Rule 1.5(a) that a lawyer may not charge or collect an
unreasonable fee.

[3D] The type of retainer that is appropriate will depend on the circumstances of each case. The guiding
principle in the choice of the type of retainer is protection of the client’s interests. In the vast majority of cases,
this will dictate that funds paid to retain a lawyer will be considered a security retainer and placed in a client
trust account, pursuant to this Rule.

[4] Paragraph (e) also recognizes that third parties may have lawful claims against specific funds or other
property in a lawyer’s custody, such as a client’s creditor who has a lien on funds recovered in a personal injury
action. A lawyer may have a duty under applicable law to protect such third-party claims against wrongful
interference by the client. In such cases, when the third-party claim is not frivolous under applicable law, the
lawyer must refuse to surrender the property to the client until the claims are resolved. A lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party, but, when there are substantial
grounds for dispute as to the person entitled to the funds, the lawyer may file an action to have a court resolve
the dispute.

[5] The obligations of a lawyer under this Rule are independent of those arising from activity other than
rendering legal services. For example, a lawyer who serves only as an escrow agent is governed by the
applicable law relating to fiduciaries even though the lawyer does not render legal services in the transaction and
is not governed by this Rule.

[6] Paragraphs (a), (f) and (g) requires that nominal or short-term funds belonging to clients or third persons
be deposited in one or more IOLTA accounts as defined in paragraph 92)(j)(2) and provides that the interest
earned on any such accounts shall be submitted to the Lawyers Trust Fund of Illinois. The Lawyers Trust Fund
of Illinois will disburse the funds so received to qualifying organizations and programs to be used for the
purposes set forth in its by-laws. The purposes of the Lawyers Trust Fund of Illinois may not be changed without
the approval of the Supreme Court of Illinois. The decision as to whether funds are nominal or short-term shall
be in the reasonable judgment of the depositing lawyer or law firm. Client and third-person funds that are neither
nominal or short-term shall be deposited in separate, interest- or dividend-bearing client trust accounts for the
benefit of the client as set forth in paragraphs (a) and (f).

[7] Paragraph (h) requires that lawyers maintain trust accounts only in financial institutions that have agreed
to report trust account overdrafts to the ARDC. The trust account overdraft notification program is intended to
provide early detection of problems in lawyers’ trust accounts, so that errors by lawyers and/or banks may be
corrected and serious lawyer transgressions pursued.

belonging to an identifiable client or third party, or to the lawyer or law firm. This paragraph provides a
mechanism for a lawyer to remove these funds from an IOLTA account when,_in the lawyer’s reasonable
judgment, further efforts to account for them after a period of 12 months are not likely to be successful. This
procedure facilitates the effective management of IOLTA accounts by lawyers;_addresses situations where an
IOLTA account becomes the responsibility of a lawyer’s successor,_law_partner,_or heir;_and supports the
provision of civil legal aid in Illinois.




The Lawyers Trust Fund of Illinois will publish instructions for lawyers remitting_unidentified funds.
Proceeds of unidentified funds received under paragraph (i)_will be distributed to qualifying organizations and
programs according to the purposes set forth in the by-laws of the Lawyers Trust Fund. When a lawyer learns
that funds have been remitted in error or later identifies the owner of remitted funds, the lawyer may make a
claim to the Lawyers Trust Fund for the return of the funds. After verification of the claim, the Lawyer Trust
Fund will return the funds to the lawyer who then ensures the funds are restored to the owner.

Paragraph (i)_relates only to unidentified funds, for which no owner can be ascertained. Unclaimed funds in
client trust accounts—funds whose owner is known but have not been claimed—should be handled according to
applicable statutes including the Uniform Pistributien Disposition of Unclaimed Property Act (765 ILCS 1025
et seq.)..

£84[9] Paragraph €9(j) provides definitions that pertain specifically to Rule 1.15. Paragraph (1) defines
expansively the meaning of “funds,” to include any form of money, including electronic fund transfers.
Paragraph (2) defines an IOLTA account and paragraph (3) defines an eligible financial institution for purposes
of the overdraft notification and IOLTA programs. Paragraph (4) defines “properly payable,” a term used in the
overdraft notification provisions in paragraph (h)(1). Paragraphs (5) through (8) define terms pertaining to
IOLTA accounts. Paragraph (9)_defines “unidentified funds” as that term is used in paragraph (i)._

H[10] Paragraph (k) applies only to the closing of real estate transactions and adopts the “good-funds”
doctrine. That doctrine provides for the disbursement of funds deposited but not yet collected if the lawyer has
already established an appropriate Real Estate Funds Account and otherwise fulfills all of the requirements
contained in the Rule.

RULE 1.16: DECLINING OR TERMINATING REPRESENTATION

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has
commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the Rules of Professional Conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or
(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a
fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has
been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered
unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(¢) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when
terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to
protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other
counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of
fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the
extent permitted by other law.



Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly,
without improper conflict of interest and to completion. Ordinarily, a representation in a matter is completed
when the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer
engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is not
obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make
such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the
appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by
applicable law before a lawyer withdraws from pending litigation. Difficulty may be encountered if withdrawal
is based on the client’s demand that the lawyer engage in unprofessional conduct. The court may request an
explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer’s statement that professional considerations require termination of the
representation ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both
clients and the court under Rules 1.6 and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for
payment for the lawyer’s services. Where future dispute about the withdrawal may be anticipated, it may be
advisable to prepare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do
so should be given a full explanation of the consequences. These consequences may include a decision by the
appointing authority that appointment of successor counsel is unjustified, thus requiring self-representation by
the client.

[6] If the client has severely diminished capacity, the client may lack the legal capacity to discharge the
lawyer, and in any event the discharge may be seriously adverse to the client’s interests. The lawyer should make
special effort to help the client consider the consequences and may take reasonably necessary protective action
as provided in Rule 1.14.

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to
withdraw if it can be accomplished without material adverse effect on the client’s interests. Withdrawal is also
justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent,
for a lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal
is also permitted if the lawyer’s services were misused in the past even if that would materially prejudice the
client. The lawyer may also withdraw where the client insists on taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the
representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of
the representation.

Assisting the Client Upon Withdrawal



[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to
mitigate the consequences to the client. The lawyer may retain papers as security for a fee only to the extent
permitted by law. See Rule 1.15.

Refund of Unearned Fees
[10] See Comments [3B] through [3D] to Rule 1.15 and Rule 1.16(d).

Adopted July 1, 2009, effective January 1, 2010.

RULE 1.17: SALE OF LAW PRACTICE

A lawyer or a law firm may sell or purchase, and the estate of a deceased lawyer or the guardian or
authorized representative of a disabled lawyer may sell, a law practice, including good will, if the following
conditions are satisfied:

(a) The seller ceases to engage in the private practice of law in the geographic area in which the practice
has been conducted;

(b) The entire practice is sold to one or more lawyers or law firms;
(c) The seller gives written notice to each of the seller’s clients regarding:
(1) the proposed sale;
(2) the client’s right to retain other counsel or to take possession of the file; and

(3) the fact that the client’s consent to the transfer of the client’s files will be presumed if the client
does not take any action or does not otherwise object within ninety (90) days of receipt of the notice.

If a client cannot be given notice, the representation of that client may be transferred to the purchaser only
upon entry of an order so authorizing by a court having jurisdiction. The seller may disclose to the court in
camera information relating to the representation only to the extent necessary to obtain an order authorizing the
transfer of a file.

(d) The fees charged clients shall not be increased by reason of the sale.
Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] The practice of law is a profession, not merely a business. Clients are not commodities that can be
purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases to practice and other
lawyers or firms take over the representation, the selling lawyer or firm may obtain compensation for the
reasonable value of the practice as may withdrawing partners of law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller

[2] The requirement that all of the private practice be sold is satisfied if the seller in good faith makes the
entire practice available for sale to the purchasers. The fact that a number of the seller’s clients decide not to be
represented by the purchasers but take their matters elsewhere, therefore, does not result in a violation. Return to
private practice as a result of an unanticipated change in circumstances does not necessarily result in a violation.
For example, a lawyer who has sold the practice to accept an appointment to judicial office does not violate the
requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon
being defeated in a contested or a retention election for the office or resigns from a judiciary position.

[3] The requirement that the seller cease to engage in the private practice of law does not prohibit
employment as a lawyer on the staff of a public agency or a legal services entity that provides legal services to
the poor, or as in-house counsel to a business.



[4] The Rule permits a sale of an entire practice attendant upon retirement from the private practice of law
within the jurisdiction. Its provisions, therefore, accommodate the lawyer who sells the practice on the occasion
of moving to another state. Some states, like Illinois, are so large that a move from one locale therein to another
is tantamount to leaving the jurisdiction in which the lawyer has engaged in the practice of law. To also
accommodate lawyers so situated, the Rule also permits the sale of the practice when the lawyer leaves the
geographic area rather than the jurisdiction. In such cases, it is advisable for the parties’ agreement to define the
geographic area.

[5] Reserved.

Sale of Entire Practice

[6] The Rule requires that the seller’s entire practice be sold. The prohibition against sale of less than an
entire practice protects those clients whose matters are less lucrative and who might find it difficult to secure
other counsel if a sale could be limited to substantial fee-generating matters. The purchasers are required to
undertake all client matters in the practice, subject to client consent. This requirement is satisfied, however, even
if a purchaser is unable to undertake a particular client matter because of a conflict of interest.

Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to disclosure of information relating to a
specific representation of an identifiable client no more violate the confidentiality provisions of Model Rule 1.6
than do preliminary discussions concerning the possible association of another lawyer or mergers between firms,

speetfte-information relating—to—the-—representation beyond that allowed by Rule 1.6(b)(7),_and—te such as the

client’s file, requires client consent. The Rule provides that before such information can be disclosed by the
seller to the purchaser the client must be given actual written notice of the contemplated sale, including the
identity of the purchaser, and must be told that the decision to consent or make other arrangements must be made
within 90 days. If nothing is heard from the client within that time, consent to the sale is presumed.

[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice because some clients
cannot be given actual notice of the proposed purchase. Since these clients cannot themselves consent to the
purchase or direct any other disposition of their files, the Rule requires an order from a court having jurisdiction
authorizing their transfer or other disposition. The Court can be expected to determine whether reasonable efforts
to locate the client have been exhausted, and whether the absent client’s legitimate interests will be served by
authorizing the transfer of the file so that the purchaser may continue the representation. Preservation of client
confidences requires that the petition for a court order be considered in camera.

[9] All elements of client autonomy, including the client’s absolute right to discharge a lawyer and transfer
the representation to another, survive the sale of the practice.

Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in fees charged the clients of the practice. Existing
arrangements between the seller and the client as to fees and the scope of the work must be honored by the
purchaser.

Other Applicable Ethical Standards

[11] Lawyers participating in the sale of a law practice are subject to the ethical standards applicable to
involving another lawyer in the representation of a client. These include, for example, the seller’s obligation to
exercise competence in identifying a purchaser qualified to assume the practice and the purchaser’s obligation to
undertake the representation competently (see Rule 1.1); the obligation to avoid disqualifying conflicts, and to
secure the client’s informed consent for those conflicts that can be agreed to (see Rule 1.7 regarding conflicts
and Rule 1.0(e) for the definition of informed consent); and the obligation to protect information relating to the
representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is required by the rules of
any tribunal in which a matter is pending, such approval must be obtained before the matter can be included in



the sale (see Rule 1.16).

Applicability of the Rule

[13] This Rule includes the sale of a law practice of a deceased or disabled lawyer. Thus, the seller may be
represented by a nonlawyer representative not subject to these Rules. Since, however, no lawyer may participate
in a sale of a law practice which does not conform to the requirements of this Rule, the representatives of the
seller as well as the purchasing lawyer can be expected to see to it that they are met.

[14] Admission to or retirement from a law partnership or professional association, retirement plans and
similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or purchase
governed by this Rule.

[15] This Rule does not apply to the transfers of legal representation between lawyers when such transfers
are unrelated to the sale of a practice.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 1.18: DUTIES TO PROSPECTIVE CLIENT

(a) A person who diseusses consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had-diseusstons with learned
information from a prospective client shall not use or reveal that information learned-in-the-ecensultation, except
as Rule 1.9 would permit with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of
a prospective client in the same or a substantially related matter if the lawyer received information from the
prospective client that could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as
provided in paragraph (d).
(d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is
permissible if:
(1) both the affected client and the prospective client have given informed consent, or

(2) the lawyer who received the information took reasonable measures to avoid exposure to more
disqualifying information than was reasonably necessary to determine whether to represent the prospective
client; and that lawyer is timely screened from any participation in the matter and is apportioned no part of
the fee therefrom.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment

[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or other property
in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s diseusstons consultations with a prospective
client usually are limited in time and depth and leave both the prospective client and the lawyer free (and
sometimes required) to proceed no further. Hence, prospective clients should receive some but not all of the
protection afforded clients.



[2] Net-altpersons mrtRieateinformation-to-alavwver-are-entitled
all persons who communicate information to a lawyer are prospective clients. A person becomes a prospective
client by _consulting with a lawyer about the possibility of forming a client-lawyer relationship with respect to a
matter. Whether communications, including_ written, oral, or electronic communications,_constitute a
consultation depends on the circumstances. For example, a consultation is likely to have occurred if a lawyer,
either in person or through the lawyer’s advertising in any medium,_specifically requests or invites the
submission of information about a potential representation without clear and reasonably understandable
warnings and cautionary statements that limit the lawyer’s obligations, and a person provides information in
response. See also Comment [4]. In contrast, a consultation does not occur if a person provides information to a
lawyer in response to advertising that merely describes the lawyer’s education, experience, areas of practice, and
contact information,_or provides legal information of general interest. A person who communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of
forming a client-lawyer relationship, is not a “prospective client.” within—the—meaning—of—paragraph—(a)
Moreover, a person who communicates with a lawyer for the purpose of disqualifying_the lawyer is not a
“prospective client.”

[3] It is often necessary for a prospective client to reveal information to the lawyer during an initial
consultation prior to the decision about formation of a client-lawyer relationship. The lawyer often must learn
such information to determine whether there is a conflict of interest with an existing client and whether the
matter is one that the lawyer is willing to undertake. Paragraph (b) prohibits the lawyer from using or revealing
that information, except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the
representation. The duty exists regardless of how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering
whether or not to undertake a new matter should limit the-initialintervtew the initial consultation to only such
information as reasonably appears necessary for that purpose. Where the information indicates that a conflict of
interest or other reason for non-representation exists, the lawyer should so inform the prospective client or
decline the representation. If the prospective client wishes to retain the lawyer, and if consent is possible under
Rule 1.7, then consent from all affected present or former clients must be obtained before accepting the
representation.

[5] A lawyer may condition eenversations a consultation with a prospective client on the person’s informed
consent that no information disclosed during the consultation will prohibit the lawyer from representing a
different client in the matter. See Rule 1.0(e) for the definition of informed consent. If the agreement expressly
so provides, the prospective client may also consent to the lawyer’s subsequent use of information received from
the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from representing
a client with interests adverse to those of the prospective client in the same or a substantially related matter
unless the lawyer has received from the prospective client information that could be significantly harmful if used
in the matter.

[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in Rule 1.10,
but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the informed consent of both the
prospective and affected clients. In the alternative, imputation may be avoided if the conditions of paragraph (d)
(2) are met and all disqualified lawyers are timely screened. See Rule 1.0(k) (requirements for screening
procedures). Paragraph (d)(2) does not prohibit the screened lawyer from receiving a salary or partnership share
established by independent agreement, but that lawyer may not receive compensation directly related to the
matter in which the lawyer is disqualified.

[8] Reserved.

[9] For the duty of competence of a lawyer who gives assistance on the merits of a matter to a prospective
client, see Rule 1.1. For a lawyer’s duties when a prospective client entrusts valuables or papers to the lawyer’s
care, see Rule 1.15.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.




RULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.
In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic,
social and political factors, that may be relevant to the client’s situation.

Adopted July 1, 2009, effective January 1, 2010.

Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer’s honest assessment. Legal advice
often involves unpleasant facts and alternatives that a client may be disinclined to confront. In presenting advice,
a lawyer endeavors to sustain the client’s morale and may put advice in as acceptable a form as honesty permits.
However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client, especially where practical
considerations, such as cost or effects on other people, are predominant. Purely technical legal advice, therefore,
can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and ethical considerations in
giving advice. Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge upon
most legal questions and may decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is
made by a client experienced in legal matters, the lawyer may accept it at face value. When such a request is
made by a client inexperienced in legal matters, however, the lawyer’s responsibility as advisor may include
indicating that more may be involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of another profession. Family
matters can involve problems within the professional competence of psychiatry, clinical psychology or social
work; business matters can involve problems within the competence of the accounting profession or of financial
specialists. Where consultation with a professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same time, a lawyer’s advice at its best
often consists of recommending a course of action in the face of conflicting recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer
knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to
the client, the lawyer’s duty to the client under Rule 1.4 may require that the lawyer offer advice if the client’s
course of action is related to the representation. A lawyer ordinarily has no duty to initiate investigation of a
client’s affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a
client when doing so appears to be in the client’s interest.

Adopted July 1, 2009, effective January 1, 2010.

RULE 2.2: RESERVED

RULE 2.3: EVALUATION FOR USE BY THIRD PERSONS



(a) A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the
client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the
lawyer’s relationship with the client.

(b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the client’s
interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed
consent.

(c) Except as disclosure is authorized in connection with a report of an evaluation, information relating to the
evaluation is otherwise protected by Rule 1.6.

Adopted July 1, 2009, effective January 1, 2010.

Comment
Definition

[1] An evaluation may be performed at the client’s direction or when impliedly authorized in order to carry
out the representation. See Rule 1.2. Such an evaluation may be for the primary purpose of establishing
information for the benefit of third parties; for example, an opinion concerning the title of property rendered at
the behest of a vendor for the information of a prospective purchaser, or at the behest of a borrower for the
information of a prospective lender. In some situations, the evaluation may be required by a government agency;
for example, an opinion concerning the legality of the securities registered for sale under the securities laws. In
other instances, the evaluation may be required by a third person, such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an investigation of a person with whom the lawyer does
not have a client-lawyer relationship. For example, a lawyer retained by a purchaser to analyze a vendor’s title to
property does not have a client-lawyer relationship with the vendor. So also, an investigation into a person’s
affairs by a government lawyer, or by special counsel by a government lawyer, or by special counsel employed
by the government, is not an evaluation as that term is used in this Rule. The question is whether the lawyer is
retained by the person whose affairs are being examined. When the lawyer is retained by that person, the general
rules concerning loyalty to client and preservation of confidences apply, which is not the case if the lawyer is
retained by someone else. For this reason, it is essential to identify the person by whom the lawyer is retained.
This should be made clear not only to the person under examination, but also to others to whom the results are to
be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a third person, a legal duty to that person
may or may not arise. That legal question is beyond the scope of this Rule. However, since such an evaluation
involves a departure from the normal client-lawyer relationship, careful analysis of the situation is required. The
lawyer must be satisfied as a matter of professional judgment that making the evaluation is compatible with
other functions undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defending
the client against charges of fraud, it would normally be incompatible with that responsibility for the lawyer to
perform an evaluation for others concerning the same or a related transaction. Assuming no such impediment is
apparent, however, the lawyer should advise the client of the implications of the evaluation, particularly the
lawyer’s responsibilities to third persons and the duty to disseminate the findings.

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freedom and extent of the investigation upon which it is
based. Ordinarily a lawyer should have whatever latitude of investigation seems necessary as a matter of
professional judgment. Under some circumstances, however, the terms of the evaluation may be limited. For
example, certain issues or sources may be categorically excluded, or the scope of search may be limited by time
constraints or the noncooperation of persons having relevant information. Any such limitations that are material
to the evaluation should be described in the report. If after a lawyer has commenced an evaluation, the client
refuses to comply with the terms upon which it was understood the evaluation was to have been made, the



lawyer’s obligations are determined by law, having reference to the terms of the client’s agreement and the
surrounding circumstances. In no circumstances is the lawyer permitted to knowingly make a false statement of
material fact or law in providing an evaluation under this Rule. See Rule 4.1.

Obtaining Client’s Informed Consent

[5] Information relating to an evaluation is protected by Rule 1.6. In many situations, providing an evaluation
to a third party poses no significant risk to the client; thus, the lawyer may be impliedly authorized to disclose
information to carry out the representation. See Rule 1.6(a). Where, however, it is reasonably likely that
providing the evaluation will affect the client’s interests materially and adversely, the lawyer must first obtain the
client’s consent after the client has been adequately informed concerning the important possible effects on the
client’s interests. See Rules 1.6(a) and 1.0(e).

Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of a client arises at the instance of the client’s financial
auditor and the question is referred to the lawyer, the lawyer’s response may be made in accordance with
procedures recognized in the legal profession. Such a procedure is set forth in the American Bar Association
Statement of Policy Regarding Lawyers’ Responses to Auditors’ Requests for Information, adopted in 1975.

Adopted July 1, 2009, effective January 1, 2010.

RULE 2.4: LAWYER SERVING AS THIRD-PARTY NEUTRAL

(a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients
of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-
party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer
to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not
representing them and shall explain to them the difference between the lawyer’s role as a third-party neutral and
a lawyer’s role as one who represents a client.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Alternative dispute resolution has become a substantial part of the civil justice system. Aside from
representing clients in dispute-resolution processes, lawyers often serve as third-party neutrals. A third-party
neutral is a person, such as a mediator, arbitrator, conciliator or evaluator, who assists the parties, represented or
unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a third-party neutral
serves primarily as a facilitator, evaluator or decisionmaker depends on the particular process that is either
selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to lawyers, although, in some court-connected contexts,
only lawyers are allowed to serve in this role or to handle certain types of cases. In performing this role, the
lawyer may be subject to court rules or other law that apply either to third-party neutrals generally or to lawyers
serving as third-party neutrals. Lawyer-neutrals may also be subject to various codes of ethics.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may experience unique
problems as a result of differences between the role of a third-party neutral and a lawyer’s service as a client
representative. The potential for confusion is significant when the parties are unrepresented in the process. Thus,
paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing them.
For some parties, particularly parties who frequently use dispute-resolution processes, this information will be
sufficient. For others, particularly those who are using the process for the first time, more information will be



required. The lawyer should inform unrepresented parties of the important differences between the lawyer’s role
as third-party neutral and a lawyer’s role as a client representative, including the inapplicability of the attorney-
client evidentiary privilege. The extent of disclosure required under this paragraph will depend on the particular
parties involved and the subject matter of the proceeding, as well as the particular features of the dispute-
resolution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as a lawyer representing
a client in the same matter. The conflicts of interest that arise for both the individual lawyer and the lawyer’s law
firm are addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of
Professional Conduct. When the dispute-resolution process takes place before a tribunal, as in binding arbitration
(see Rule 1.0(m)), the lawyer’s duty of candor is governed by Rule 3.3. Otherwise, the lawyer’s duty of candor
toward both the third-party neutral and other parties is governed by Rule 4.1.

Adopted July 1, 2009, effective January 1, 2010.

RULE 3.1: MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a
basis in law and fact for doing so that is not frivolous, which includes a good-faith argument for an extension,
modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent
in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that
every element of the case be established.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s cause, but also a duty
not to abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an
advocate may proceed. However, the law is not always clear and never is static. Accordingly, in determining the
proper scope of advocacy, account must be taken of the law’s ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is not frivolous merely because the
facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by
discovery. What is required of lawyers, however, is that they inform themselves about the facts of their clients’
cases and the applicable law and determine that they can make good-faith arguments in support of their clients’
positions. Such action is not frivolous even though the lawyer believes that the client’s position ultimately will
not prevail. The action is frivolous, however, if the lawyer is unable either to make a good-faith argument on the
merits of the action taken or to support the action taken by a good-faith argument for an extension, modification
or reversal of existing law.

[3] The lawyer’s obligations under this Rule are subordinate to federal or state constitutional law that entitles
a defendant in a criminal matter to the assistance of counsel in presenting a claim or contention that otherwise
would be prohibited by this Rule.

Adopted July 1, 2009, effective January 1, 2010.

RULE 3.2: EXPEDITING LITIGATION
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.



Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Dilatory practices bring the administration of justice into disrepute. Although there will be occasions
when a lawyer may properly seek a postponement for personal reasons, it is not proper for a lawyer to routinely
fail to expedite litigation solely for the convenience of the advocates. Nor will a failure to expedite be reasonable
if done for the purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose. It is not a
justification that similar conduct is often tolerated by the bench and bar. The question is whether a competent
lawyer acting in good faith would regard the course of action as having some substantial purpose other than
delay. Realizing financial or other benefit from otherwise improper delay in litigation is not a legitimate interest
of the client.

Adopted July 1, 2009, effective January 1, 2010.

RULE 3.3: CANDOR TOWARD THE TRIBUNAL
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or
law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be
directly adverse to the position of the client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by
the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take
reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to
offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably
believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to
engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take
reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if
compliance requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that
will enable the tribunal to make an informed decision, whether or not the facts are adverse.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal.
See Rule 1.0(m) for the definition of “tribunal.” It also applies when the lawyer is representing a client in an
ancillary proceeding conducted pursuant to the tribunal’s adjudicative authority, such as a deposition. Thus, for
example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to know
that a client who is testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines
the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding has an
obligation to present the client’s case with persuasive force. Performance of that duty while maintaining
confidences of the client, however, is qualified by the advocate’s duty of candor to the tribunal. Consequently,
although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to



vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false
statements of law or fact or evidence that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not
required to have personal knowledge of matters asserted therein, for litigation documents ordinarily present
assertions by the client, or by someone on the client’s behalf, and not assertions by the lawyer. Compare Rule
3.1. However, an assertion purporting to be on the lawyer’s own knowledge, as in an affidavit by the lawyer or in
a statement in open court, may properly be made only when the lawyer knows the assertion is true or believes it
to be true on the basis of a reasonably diligent inquiry. There are circumstances where failure to make a
disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to
counsel a client to commit or assist the client in committing a fraud applies in litigation. Regarding compliance
with Rule 1.2(d), see the Comment to that Rule. See also the Comment to Rule 8.4 (b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward the
tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the existence
of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose
directly adverse authority in the controlling jurisdiction that has not been disclosed by the opposing party. The
underlying concept is that legal argument is a discussion seeking to determine the legal premises properly
applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false,
regardless of the client’s wishes. This duty is premised on the lawyer’s obligation as an officer of the court to
prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule if the lawyer
offers the evidence for the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence,
the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is
ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. If
only a portion of a witness’s testimony will be false, the lawyer may call the witness to testify but may not elicit
or otherwise permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal
cases. In some jurisdictions, however, courts have required counsel to present the accused as a witness or to give
a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be
false. The obligation of the advocate under the Rules of Professional Conduct is subordinate to such
requirements. See also Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false.
A lawyer’s reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A
lawyer’s knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0(f).
Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the
client, the lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it
permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false.
Offering such proof may reflect adversely on the lawyer’s ability to discriminate in the quality of evidence and
thus impair the lawyer’s effectiveness as an advocate. Because of the special protections historically provided
criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client
where the lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer
knows the testimony will be false, the lawyer must honor the client’s decision to testify. See also Comment [7].



Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know
that the evidence is false. Or, a lawyer may be surprised when the lawyer’s client, or another witness called by
the lawyer, offers testimony the lawyer knows to be false, either during the lawyer’s direct examination or in
response to cross-examination by the opposing lawyer. In such situations or if the lawyer knows of the falsity of
testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. In
such situations, the advocate’s proper course is to remonstrate with the client confidentially, advise the client of
the lawyer’s duty of candor to the tribunal and seek the client’s cooperation with respect to the withdrawal or
correction of the false statements or evidence. If that fails, the advocate must take further remedial action. If
withdrawal from the representation is not permitted or will not undo the effect of the false evidence, the advocate
must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so
requires the lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal then
to determine what should be done-making a statement about the matter to the trier of fact, ordering a mistrial or
perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave consequences to the client, including not
only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that
the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process which the adversary
system is designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer
will act upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer’s advice
to reveal the false evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the
lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that
undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully
communicating with a witness, juror, court official or other participant in the proceeding, unlawfully destroying
or concealing documents or other evidence or failing to disclose information to the tribunal when required by
law to do so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, including disclosure if
necessary, whenever the lawyer knows that a person, including the lawyer’s client, intends to engage, is
engaging or has engaged in criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or false statements of law and fact has
to be established. The conclusion of the proceeding is a reasonably definite point for the termination of the
obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding
has been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal
should consider in reaching a decision; the conflicting position is expected to be presented by the opposing party.
However, in any ex parte proceeding, such as an application for a temporary restraining order, there is no
balance of presentation by opposing advocates. The object of an ex parte proceeding is nevertheless to yield a
substantially just result. The judge has an affirmative responsibility to accord the absent party just consideration.
The lawyer for the represented party has the correlative duty to make disclosures of material facts known to the
lawyer and that the lawyer reasonably believes are necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer’s compliance with the duty of candor imposed by this Rule does not require that the
lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by
the lawyer’s disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal



to withdraw if the lawyer’s compliance with this Rule’s duty of candor results in such an extreme deterioration
of the client-lawyer relationship that the lawyer can no longer competently represent the client. Also see Rule
1.16(b) for the circumstances in which a lawyer will be permitted to seek a tribunal’s permission to withdraw. In
connection with a request for permission to withdraw that is premised on a client’s misconduct, a lawyer may
reveal information relating to the representation only to the extent reasonably necessary to comply with this Rule
or as otherwise permitted by Rule 1.6.

Adopted July 1, 2009, effective January 1, 2010.

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document
or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any
such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is
prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an
assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to
comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be
supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a
witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a
civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party
unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from
giving such information.

Adopted July 1, 2009, eftective January 1, 2010.

Comment

[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshalled
competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions
against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in
discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to
evidentiary privileges, the right of an opposing party, including the government, to obtain evidence through
discovery or subpoena is an important procedural right. The exercise of that right can be frustrated if relevant
material is altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense to destroy
material for purpose of impairing its availability in a pending proceeding or one whose commencement can be
foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material
generally, including computerized information. Applicable law may permit a lawyer to take temporary
possession of physical evidence of client crimes for the purpose of conducting a limited examination that will
not alter or destroy material characteristics of the evidence. In such a case, applicable law may require the lawyer
to turn the evidence over to the police or other prosecuting authority, depending on the circumstances.



[3] With regard to paragraph (b), it is not improper for a lawyer to pay a witness or prospective witness the
reasonable expenses incurred in providing evidence or to compensate an expert witness on terms permitted by
law. Expenses paid to a witness or prospective witness may include reimbursement for reasonable charges for
travel to the place of a deposition or hearing or to the place of consultation with the lawyer and for reasonable
related out-of-pocket costs, such as for hotel, meals, or child care, as well as compensation for the reasonable
value of time spent attending a deposition or hearing or in consulting with the lawyer. An offer or payment of
expenses may not be contingent on the content of the testimony or the outcome of the litigation, or otherwise
prohibited by law.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to
another party, for the employees may identify their interests with those of the client. See also Rule 4.2.

Adopted July 1, 2009, effective January 1, 2010.

RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless authorized to do so by law or
court order;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or harassment; or
(d) engage in conduct intended to disrupt a tribunal.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law. Others are specified in
the Illinois Code of Judicial Conduct, with which an advocate should be familiar. A lawyer is required to avoid
contributing to a violation of such provisions. See Rule 8.4(f).

[2] During a proceeding a lawyer may not communicate ex parte with persons serving in an official capacity
in the proceeding, such as judges, masters or jurors, unless authorized to do so by law or court order.

[3] A lawyer may on occasion want to communicate with a juror or prospective juror after the jury has been
discharged. The lawyer may do so unless the communication is prohibited by law or a court order but must
respect the desire of the juror not to talk with the lawyer. The lawyer may not engage in improper conduct during
the communication.

[4] The advocate’s function is to present evidence and argument so that the cause may be decided according
to law. Refraining from abusive or obstreperous conduct is a corollary of the advocate’s right to speak on behalf
of litigants. A lawyer may stand firm against abuse by a judge but should avoid reciprocation; the judge’s default
is no justification for similar dereliction by an advocate. An advocate can present the cause, protect the record
for subsequent review and preserve professional integrity by patient firmness no less effectively than by
belligerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal, including a
deposition. See Rule 1.0(m).

Adopted July 1, 2009, effective January 1, 2010.



RULE 3.6: TRIAL PUBLICITY

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not
make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by
means of public communication and would pose a serious and imminent threat to the fairness of an adjudicative
proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons
involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):
(1) the identity, residence, occupation and family status of the accused;
(i1) if the accused has not been apprehended, information necessary to aid in apprehension of that person;
(ii1) the fact, time and place of arrest; and
(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is
required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the
lawyer or the lawyer’s client. A statement made pursuant to this paragraph shall be limited to such information
as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a
statement prohibited by paragraph (a).

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of
free expression. Preserving the right to a fair trial necessarily entails some curtailment of the information that
may be disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no
such limits, the result would be the practical nullification of the protective effect of the rules of forensic decorum
and the exclusionary rules of evidence. On the other hand, there are vital social interests served by the free
dissemination of information about events having legal consequences and about legal proceedings themselves.
The public has a right to know about threats to its safety and measures aimed at assuring its security. It also has a
legitimate interest in the conduct of judicial proceedings, particularly in matters of general public concern.
Furthermore, the subject matter of legal proceedings is often of direct significance in debate and deliberation
over questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in juvenile, domestic relations and mental
disability proceedings, and perhaps other types of litigation. Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against a lawyer’s making statements that the lawyer
knows or should know would pose a serious and imminent threat to the fairness of an adjudicative proceeding.
Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a
proceeding by the commentary of a lawyer who is not involved in the proceeding is small, the Rule applies only
to lawyers who are, or who have been involved in the investigation or litigation of a case, and their associates.



[4] Paragraph (b) identifies specific matters about which a lawyer’s statements would not ordinarily be
considered to pose a serious and imminent threat to the fairness of an adjudicative proceeding, and should not in
any event be considered prohibited by the general prohibition of paragraph (a). Paragraph (b) is not intended to
be an exhaustive listing of the subjects upon which a lawyer may make a statement, but statements on other
matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that would pose a serious and imminent threat to the
fairness of a proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any
other proceeding that could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or
witness, or the identity of a witness, or the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the
offense or the existence or contents of any confession, admission, or statement given by a defendant or
suspect or that person’s refusal or failure to make a statement;

(3) the performance or results of any examination or test or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that
could result in incarceration;

(5) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in
a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless there is included therein a statement
explaining that the charge is merely an accusation and that the defendant is presumed innocent until and
unless proven guilty.

[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury
trials will be most sensitive to extrajudicial speech. Civil trials may be less sensitive. Nonjury hearings and
arbitration proceedings may be even less affected. The Rule will still place limitations on prejudicial comments
in these cases, but the likelihood of prejudice may be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule may be permissible
when they are made in response to statements made publicly by another party, another party’s lawyer, or third
persons, where a reasonable lawyer would believe a public response is required in order to avoid prejudice to the
lawyer’s client. When prejudicial statements have been publicly made by others, responsive statements may have
the salutary effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive
statements should be limited to contain only such information as is necessary to mitigate undue prejudice created
by the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial statements about
criminal proceedings. Cf. Devine v. Robinson, 131 F. Supp. 2d 963 (N.D. I11. 2001).

Adopted July 1, 2009, eftective January 1, 2010.

RULE 3.7: LAWYER AS WITNESS
(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the case; or
(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called
as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

Adopted July 1, 2009, effective January 1, 2010.



Comment

[1] Combining the roles of advocate and witness can prejudice the tribunal and the opposing party and can
also involve a conflict of interest between the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be confused or misled by a lawyer serving as
both advocate and witness. The opposing party has proper objection where the combination of roles may
prejudice that party’s rights in the litigation. A witness is required to testify on the basis of personal knowledge,
while an advocate is expected to explain and comment on evidence given by others. It may not be clear whether
a statement by an advocate-witness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously serving as advocate and
necessary witness except in those circumstances specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1)
recognizes that if the testimony will be uncontested, the ambiguities in the dual role are purely theoretical.
Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal services rendered in
the action in which the testimony is offered, permitting the lawyers to testify avoids the need for a second trial
with new counsel to resolve that issue. Moreover, in such a situation the judge has firsthand knowledge of the
matter in issue; hence, there is less dependence on the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the
interests of the client and those of the tribunal and the opposing party. Whether the tribunal is likely to be misled
or the opposing party is likely to suffer prejudice depends on the nature of the case, the importance and probable
tenor of the lawyer’s testimony, and the probability that the lawyer’s testimony will conflict with that of other
witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should be disqualified, due
regard must be given to the effect of disqualification on the lawyer’s client. It is relevant that one or both parties
could reasonably foresee that the lawyer would probably be a witness. The conflict of interest principles stated in
Rules 1.7, 1.9 and 1.10 have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as advocate in a trial in which another
lawyer in the lawyer’s firm will testify as a necessary witness, paragraph (b) permits the lawyer to do so except
in situations involving a conflict of interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in a trial in which the lawyer will be a necessary
witness, the lawyer must also consider that the dual role may give rise to a conflict of interest that will require
compliance with Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict between the testimony
of the client and that of the lawyer the representation involves a conflict of interest that requires compliance with
Rule 1.7. This would be true even though the lawyer might not be prohibited by paragraph (a) from
simultaneously serving as advocate and witness because the lawyer’s disqualification would work a substantial
hardship on the client. Similarly, a lawyer who might be permitted to simultaneously serve as an advocate and a
witness by paragraph (a)(3) might be precluded from doing so by Rule 1.9. The problem can arise whether the
lawyer is called as a witness on behalf of the client or is called by the opposing party. Determining whether or
not such a conflict exists is primarily the responsibility of the lawyer involved. If there is a conflict of interest,
the lawyer must secure the client’s informed consent. In some cases, the lawyer will be precluded from seeking
the client’s consent. See Rule 1.7. See Rule 1.0(e) for the definition of “informed consent.”

[7] Paragraph (b) provides that a lawyer is not disqualified from serving as an advocate because a lawyer
with whom the lawyer is associated in a firm is precluded from doing so by paragraph (a). If, however, the
testifying lawyer would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client in the matter,
other lawyers in the firm will be precluded from representing the client by Rule 1.10 unless the client gives
informed consent under the conditions stated in Rule 1.7.

Adopted July 1, 2009, effective January 1, 2010.



RULE 3.8: SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The duty of a public prosecutor is to seek justice, not merely to convict. The prosecutor in a criminal case
shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for
obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to
a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to
negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the
defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunal,

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or
present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or
prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor’s
action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that
pose a serious and imminent threat of heightening public condemnation of the accused and exercise reasonable
care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with
the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited
from making under Rule 3.6 or this Rule.

(g)_When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a
convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall:

(1)_promptly disclose that evidence to an appropriate court or authority, and

(2).if the conviction was obtained in the prosecutor’s jurisdiction,

(1)_promptly disclose that evidence to the defendant unless a court authorizes delay, and

(ii)_undertake further reasonable investigation, or make reasonable efforts to cause an investigation,
to determine whether the defendant was convicted of an offense that the defendant did not commit.

(h)_When a prosecutor knows of clear and convincing_evidence establishing_that a defendant in the
prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek
to remedy the conviction.

(1)_A _prosecutor’s judgment, made in good faith, that evidence does not rise to the standards stated in
paragraphs (g)_or (h), though subsequently determined to have been erroneous, does not constitute a violation of
this rule.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that
guilt is decided upon the basis of sufficient evidence.



[TA] The first sentence of Rule 3.8 restates an established principle. In 1924, the Illinois Supreme Court
reversed a conviction for murder, noting that:

“The state’s attorney in his official capacity is the representative of all the people, including the
defendant, and it was as much his duty to safeguard the constitutional rights of the defendant as those of
any other citizen.” People v. Cochran, 313 Ill. 508, 526 (1924).

In 1935, the United States Supreme Court described the duty of a federal prosecutor in the following passage:

“The United States Attorney is the representative not of an ordinary party to a controversy, but of a
sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and
whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be
done. As such, he is in a peculiar and very definite sense the servant of the law, the twofold aim of which
is that guilt shall not escape or innocence suffer. He may prosecute with earnestness and vigor-indeed, he
should do so. But, while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his
duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every
legitimate means to bring about a just one.” Berger v. United States, 295 U.S. 78, 88, 79 L. Ed. 1314,
1321, 55 S. Ct. 629, 633 (1935).

The first sentence of Rule 3.8 does not set an exact standard, but one good prosecutors will readily recognize and
have always adhered to in the discharge of their duties. Specific standards, such as those in Rules 3.3, 3.4, 3.5,
3.6, the remaining paragraphs of Rule 3.8, and other applicable rules provide guidance for specific situations.
Rule 3.8 is intended to remind prosecutors that the touchstone of ethical conduct is the duty to act fairly,
honestly, and honorably.

[2] In Illinois, a defendant may waive a preliminary hearing and thereby lose a valuable opportunity to
challenge probable cause. Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or
other important pretrial rightsfrom unrepresented accused persons. Paragraph (c) does not apply, however, to an
accused appearing pro se with the approval of the tribunal. Nor does it forbid the lawful questioning of an
uncharged suspect who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or to
the public interest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal
proceedings to those situations in which there is a genuine need to intrude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that pose a serious and
imminent threat of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a
prosecutor’s extrajudicial statement can create the additional problem of increasing public condemnation of the
accused. Although the announcement of an indictment, for example, will necessarily have severe consequences
for the accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement
purpose and have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this
Comment is intended to restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or
3.6(c). Cf. Devine v. Robinson, 131 F. Supp. 2d 963 (N.D. I11. 2001).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities regarding
lawyers and nonlawyers who work for or are associated with the lawyer’s office. Paragraph (f) reminds the
prosecutor of the importance of these obligations in connection with the unique dangers of improper
extrajudicial statements in a criminal case. In addition, paragraph (f) requires a prosecutor to exercise reasonable
care to prevent persons assisting or associated with the prosecutor from making improper extrajudicial
statements, even when such persons are not under the direct supervision of the prosecutor. Ordinarily, the
reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law- enforcement
personnel and other relevant individuals.

[7]_When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a

(g)_requires prompt disclosure to the court or other appropriate authority, such as the chief prosecutor where the
conviction occurred. If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (g)_requires the
prosecutor to examine the evidence and undertake further reasonable investigation to determine whether the
defendant is in fact innocent or make reasonable efforts to cause another appropriate authority to undertake the




necessary investigation, and to promptly disclose the evidence to the court and, absent court-authorized delay, to
the defendant. Consistent with the objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must be
made through the defendant’s counsel, and,_in the case of an unrepresented defendant, would ordinarily be
accompanied by a request to a court for the appointment of counsel to assist the defendant in taking such legal
measures as may_be appropriate.

convicted of an offense that the defendant did not commit, the prosecutor must seek to remedy the conviction.
Necessary steps may include disclosure of the evidence to the defendant, requesting that the court appoint
counsel for an unrepresented defendant and, where appropriate, notifying_the court that the prosecutor has
knowledge that the defendant did not commit the offense of which the defendant was convicted.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative
proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions
of Rules 3.3(a) through (c¢); and 3.4(a) through (c);-and-3-5.

Adopted July 1, 2009, effective January 1, 2010;_amended November 23, 2009, effective January 1, 2010.

Comment

[1] In representation before bodies such as legislatures, municipal councils, and executive and administrative
agencies acting in a rulemaking or policymaking capacity, lawyers present facts, formulate issues and advance
argument in the matters under consideration. The decisionmaking body, like a court, should be able to rely on the
integrity of the submissions made to it. A lawyer appearing before such a body must deal with it honestly and in
conformity with applicable rules of procedure. See Rules 3.3(a) through (c); and 3.4(a) through (c)-and-3-5.

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a court. The
requirements of this Rule therefore may subject lawyers to regulations inapplicable to advocates who are not
lawyers. However, legislatures and administrative agencies have a right to expect lawyers to deal with them as
they deal with courts.

[3] This Rule only applies when a lawyer represents a client in eenneetien-with an official hearing or meeting
of a governmental agency or a legislative body to which the lawyer or the lawyer’s client is presenting evidence
or argument. It does not apply to representation of a client in otherwise permitted lobbying_activities, a
negotiation or other bilateral transaction with a governmental agency, or in connection with an application for a
license or other privilege or the client’s compliance with generally applicable reporting requirements, such as the
filing of income-tax returns. Nor does it apply to the representation of a client in connection with an
investigation or examination of the client’s affairs conducted by government investigators or examiners.
Representation in such matters is governed by Rules 4.1 through 4.4.

Adopted July 1, 2009, effective January 1, 2010;_amended November 23, 2009, effective January 1, 2010.

RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client a lawyer shall not knowingly:



(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act
by a client, unless disclosure is prohibited by Rule 1.6.

Adopted July 1, 2009, effective January 1, 2010.

Comment
Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no
affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer
incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also
occur by partially true but misleading statements or omissions that are the equivalent of affirmative false
statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer
other than in the course of representing a client, see Rule 8.4.

Statements of Fact

[2] This Rule refers to statements of fact as well as law. Whether a particular statement should be regarded as
one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types
of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the
subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this
category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would
constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and
tortious misrepresentation.

Crime or Fraud by Client

[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the lawyer
knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set forth in Rule
1.2(d) and addresses the situation where a client’s crime or fraud takes the form of a lie or misrepresentation.
Ordinarily, a lawyer can avoid assisting a client’s crime or fraud by withdrawing from the representation.
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an
opinion, document, affirmation or the like. In extreme cases, substantive law may require a lawyer to disclose
information relating to the representation to avoid being deemed to have assisted the client’s crime or fraud. If
the lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then under paragraph
(b) the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6.

Adopted July 1, 2009, effective January 1, 2010.

RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation with a person
the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the
other lawyer or is authorized to do so by law or a court order.

Adopted July 1, 2009, effective January 1, 2010.

Comment
[1] This Rule contributes to the proper functioning of the legal system by protecting a person who has chosen
to be represented by a lawyer in a matter against possible overreaching by other lawyers who are participating in



the matter, interference by those lawyers with the client-lawyer relationship and the uncounselled disclosure of
information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel,_including counsel
in a limited scope representation pursuant to Rule 1.2(¢c), concerning the matter to which the communication
relates.

[3] The Rule applies even though the represented person initiates or consents to the communication. A
lawyer must immediately terminate communication with a person if, after commencing communication, the
lawyer learns that the person is one with whom communication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, or an employee or agent of such a
person, concerning matters outside the representation. For example, the existence of a controversy between a
government agency and a private party, or between two organizations, does not prohibit a lawyer for either from
communicating with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented person who is seeking advice from a lawyer who is not otherwise
representing a client in the matter. A lawyer may not make a communication prohibited by this Rule through the
acts of another. See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a lawyer is
not prohibited from advising a client concerning a communication that the client is legally entitled to make.
Also, a lawyer having independent justification or legal authorization for communicating with a represented
person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a client who is
exercising a constitutional or other legal right to communicate with the government. Communications authorized
by law may also include investigative activities of lawyers representing governmental entities, directly or
through investigative agents, prior to the commencement of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with this Rule in
addition to honoring the constitutional rights of the accused. The fact that a communication does not violate a
state or federal constitutional right is insufficient to establish that the communication is permissible under this
Rule.

[6] A lawyer who is uncertain whether a communication with a represented person is permissible may seek a
court order. A lawyer may also seek a court order in exceptional circumstances to authorize a communication
that would otherwise be prohibited by this Rule, for example, where communication with a person represented
by counsel is necessary to avoid reasonably certain injury.

[7] In the case of a represented organization, this Rule prohibits communications with a constituent of the
organization who supervises, directs or regularly consults with the organization’s lawyer concerning the matter
or has authority to obligate the organization with respect to the matter or whose act or omission in connection
with the matter may be imputed to the organization for purposes of civil or criminal liability. Consent of the
organization’s lawyer is not required for communication with a former constituent. If a constituent of the
organization is represented in the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In communicating with a
current or former constituent of an organization, a lawyer must not use methods of obtaining evidence that
violate the legal rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented person only applies in circumstances where the
lawyer knows that the person is in fact represented in the matter to be discussed. This means that the lawyer has
actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the
circumstances. See Rule 1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by closing eyes to the obvious.

[8A]_For purposes of this Rule, when a person is being represented on a limited basis under Rule 1.2(¢c), a
lawyer is only deemed to know that the person is represented by another lawyer, and the subject of that
representation, upon receipt of (i)_a proper Notice of Limited Scope Appearance under Supreme Court Rule

being represented by specified counsel with respect to an identified subject matter and time frame. A lawyer is
permitted to communicate with a person represented under Rule 1.2(c)_outside the subject matter or time frame
of the limited scope representation.

[9] In the event the person with whom the lawyer communicates is not known to be represented by counsel
in the matter, the lawyer’s communications are subject to Rule 4.3.




Adopted July 1, 2009, effective January 1, 2010;_amended June 14, 2013, eff. July 1, 2013.

RULE 4.3: DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or
imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented
person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to
secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a
reasonable possibility of being in conflict with the interests of the client.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume
that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer
represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the lawyer’s
client and, where necessary, explain that the client has interests opposed to those of the unrepresented person.
For misunderstandings that sometimes arise when a lawyer for an organization deals with an unrepresented
constituent, see Rule 1.13(f).

[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be
adverse to those of the lawyer’s client and those in which the person’s interests are not in conflict with the
client’s. In the former situation, the possibility that the lawyer will compromise the unrepresented person’s
interests is so great that the Rule prohibits the giving of any advice, apart from the advice to obtain counsel.
Whether a lawyer is giving impermissible advice may depend on the experience and sophistication of the
unrepresented person, as well as the setting in which the behavior and comments occur. This Rule does not
prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented person.
So long as the lawyer has explained that the lawyer represents an adverse party and is not representing the
person, the lawyer may inform the person of the terms on which the lawyer’s client will enter into an agreement
or settle a matter, prepare documents that require the person’s signature and explain the lawyer’s own view of the
meaning of the document or the lawyer’s view of the underlying legal obligations.

Adopted July 1, 2009, effective January 1, 2010.

RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to
embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of
such a person.

(b) A lawyer who receives a document or electronically stored information relating to the representation of
the lawyer’s client and knows that the document or electronically stored information was inadvertently sent shall
promptly notify the sender.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment
[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but
that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to



catalogue all such rights, but they include legal restrictions on methods of obtaining evidence from third persons
and unwarranted intrusions into privileged relationships, such as the client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive a documents or electronically stored
information that were was mistakenly sent or produced by opposing parties or their lawyers. A _document or
electronically stored information is inadvertently sent when it is accidentally transmitted, such as when an email
or letter is misaddressed or a document or electronically stored information is accidentally included with
information that was intentionally transmitted. If a lawyer knows that such a document or electronically stored
information was sent inadvertently, then this Rule requires the lawyer to promptly notify the sender in order to
permit that person to take protective measures. Whether the lawyer is required to take additional steps, such as
returning the document or electronically stored information ertginal-deeument, is a matter of law beyond the
scope of these Rules, as is the question of whether the privileged status of a document or electronically stored
information has been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a

obtained by the sending person. For purposes of this Rule, “document or electronically stored_information”
includes,_in addition to paper documents, email and other forms of electronically stored information, including
embedded data (commonly referred to as “metadata”), that is emat-or-other—eleetronte-modes—oftransmission
subject to being read or put into readable form. Metadata in electronic documents creates an obligation under
this Rule only if the receiving lawyer knows that the metadata was inadvertently sent to the receiving lawyer.

[3] Some lawyers may choose to return a document or delete electronically stored information unread, for
example, when the lawyer learns before receiving it the-deeument that it was inadvertently sent to-the-wrong
address. Where a lawyer is not required by applicable law to do so, the decision to voluntarily return such a
document or delete electronically stored information is a matter of professional judgment ordinarily reserved to
the lawyer. See Rules 1.2 and 1.4.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 5.1: RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY LAWYERS

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure
that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer
practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when
its consequences can be avoided or mitigated but fails to take reasonable remedial action.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a firm.
See Rule 1.0(c). This includes members of a partnership, the shareholders in a law firm organized as a
professional corporation, and members of other associations authorized to practice law; lawyers having
comparable managerial authority in a legal services organization or a law department of an enterprise or



government agency; and lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b)
applies to lawyers who have supervisory authority over the work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts to
establish internal policies and procedures designed to provide reasonable assurance that all lawyers in the firm
will conform to the Rules of Professional Conduct. Such policies and procedures include those designed to
detect and resolve conflicts of interest, identify dates by which actions must be taken in pending matters, account
for client funds and property and ensure that inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can depend
on the firm’s structure and the nature of its practice. In a small firm of experienced lawyers, informal supervision
and periodic review of compliance with the required systems ordinarily will suffice. In a large firm, or in
practice situations in which difficult ethical problems frequently arise, more elaborate measures may be
necessary. Some firms, for example, have a procedure whereby junior lawyers can make confidential referral of
ethical problems directly to a designated senior partner or special committee. See Rule 5.2. Firms, whether large
or small, may also rely on continuing legal education in professional ethics. In any event, the ethical atmosphere
of a firm can influence the conduct of all its members and the partners may not assume that all lawyers
associated with the firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. See also Rule
8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial authority in
a law firm, as well as a lawyer who has direct supervisory authority over performance of specific legal work by
another lawyer. Whether a lawyer has supervisory authority in particular circumstances is a question of fact.
Partners and lawyers with comparable authority have at least indirect responsibility for all work being done by
the firm, while a partner or manager in charge of a particular matter ordinarily also has supervisory responsibility
for the work of other firm lawyers engaged in the matter. Appropriate remedial action by a partner or managing
lawyer would depend on the immediacy of that lawyer’s involvement and the seriousness of the misconduct. A
supervisor is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that
the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate misrepresented a matter to an
opposing party in negotiation, the supervisor as well as the subordinate has a duty to correct the resulting
misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on the
part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no
direction, ratification or knowledge of the violation.

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct of a
partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for another lawyer’s
conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the personal duty of
each lawyer in a firm to abide by the Rules of Professional Conduct. See Rule 5.2(a).

Adopted July 1, 2009, effective January 1, 2010.

RULE 5.2: RESPONSIBILITIES OF A SUBORDINATE LAWYER

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the
direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance
with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty.

Adopted July 1, 2009, effective January 1, 2010.



Comment

[1] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted at the
direction of a supervisor, that fact may be relevant in determining whether a lawyer had the knowledge required
to render conduct a violation of the Rules. For example, if a subordinate filed a frivolous pleading at the
direction of a supervisor, the subordinate would not be guilty of a professional violation unless the subordinate
knew of the document’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a matter involving professional
judgment as to ethical duty, the supervisor may assume responsibility for making the judgment. Otherwise a
consistent course of action or position could not be taken. If the question can reasonably be answered only one
way, the duty of both lawyers is clear and they are equally responsible for fulfilling it. However, if the question
is reasonably arguable, someone has to decide upon the course of action. That authority ordinarily reposes in the
supervisor, and a subordinate may be guided accordingly. For example, if a question arises whether the interests
of two clients conflict under Rule 1.7, the supervisor’s reasonable resolution of the question should protect the
subordinate professionally if the resolution is subsequently challenged.

Adopted July 1, 2009, effective January 1, 2010.

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER ASSISTANCETFS

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial
authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that the person’s conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure
that the person’s conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is
employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take reasonable remedial action.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment
[21] Paragraph (a) requlres lawyers with managenal authorlty within a law firm to make reasonable efforts
provide to ensure that the firm has in effect measures
giving reasonable assurance that nonlawyers in the firm and nonlawyers outside the firm who work on firm
matters wil act in a way compatible with the professional obligations of the lawyer. with—the—Rules—of
Prefesstonal-Conduet: See Comment [6]_to Rule 1.1 and Comment [1] to Rule 5.1. Paragraph (b) applies to
lawyers who have supervisory authority over the-werk—oefa nonlawyer: such nonlawyers within or outside the
firm. Paragraph (c) specifies the circumstances in which a lawyer is responsible for the conduct of a-nenlawyer
such nonlawyers within or outside the firm that would be a violation of the Rules of Professional Conduct if
engaged in by a lawyer.

Nonlawyers Within the Firm

[+2] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student
interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer’s professional services. A lawyer must give such assistants appropriate



instruction and supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the client, and should be responsible for their
work product. The measures employed in supervising nonlawyers should take account of the fact that they do
not have legal training and are not subject to professional discipline.

Nonlawyers Outside the Firm

[3]_A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering_legal services to the
client. Examples include the retention of an investigative or paraprofessional service, hiring_a document
management company_to create and maintain a database for complex litigation, sending client documents to a
third party for printing_or scanning, and using an Internet-based service to store client information. When using
such services outside the firm, a lawyer must make reasonable efforts to ensure that the services are provided in
a manner that is compatible with the lawyer’s professional obligations. The extent of this obligation will depend
upon the circumstances,_including the education, experience and reputation of the nonlawyer; the nature of the
services involved;_the terms of any arrangements concerning_the protection of client information; and the legal
and ethical environments of the jurisdictions in which the services will be performed, particularly with regard to
confidentiality. See also Rules 1.1, 1.2, 1.4, 1.6, 5.4(a),_and 5.5(a). When retaining_or directing_a nonlawyer
outside the firm, a lawyer should communicate directions appropriate under the circumstances to give

reasonable assurance that the nonlawyer’s conduct is compatible with the professional obligations of the lawyer.

[4]_Where the client directs the selection of a particular nonlawyer service provider outside the firm,_the
lawyer ordinarily_should agree with the client concerning_the allocation of responsibility for monitoring_as
between the client and the lawyer. See Rule 1.2. When making such an allocation in a matter pending before a
tribunal, lawyers and parties may_have additional obligations that are a matter of law beyond the scope of these
Rules.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of
money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more
specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the
provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase
price;

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even
though the plan is based in whole or in part on a profit-sharing arrangement; and

(4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or

recommended employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist
of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services
for another to direct or regulate the lawyer’s professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to
practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may
hold the stock or interest of the lawyer for a reasonable time during administration;



(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in
any form of association other than a corporation; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.
Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] The provisions of this Rule express traditional limitations on sharing fees. These limitations are to protect
the lawyer’s professional independence of judgment. Where someone other than the client pays the lawyer’s fee
or salary, or recommends employment of the lawyer, that arrangement does not modify the lawyer’s obligation to
the client. As stated in paragraph (c), such arrangements should not interfere with the lawyer’s professional
judgment.

[2] This Rule also expresses traditional limitations on permitting a third party to direct or regulate the
lawyer’s professional judgment in rendering legal services to another. See also Rule 1.8(f) (lawyer may accept
compensation from a third party as long as there is no interference with the lawyer’s independent professional
judgment and the client gives informed consent).

Adopted July 1, 2009, effective January 1, 2010.

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in
that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and
continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this
jurisdiction.
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in
any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who
actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another
jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such
proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction or admitted or otherwise authorized to practice in
a foreign jurisdiction, and not disbarred or suspended from practice in any jurisdiction or the equivalent thereof,
may provide legal services through an office or other systematic and continuous presence in this jurisdiction
that:

(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which
the forum requires pro hac vice admission; or



(2) are services that the lawyer is authorized te-previde by federal taw or other law or rule to provide in
of this jurisdiction.

(e)_For purposes of paragraph (d),_the foreign lawyer must be a member in good standing of a recognized
legal profession in a foreign jurisdiction.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer
may be admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order or
by law to practice for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of
law by a lawyer, whether through the lawyer’s direct action or by the lawyer assisting another person.

[2] The definition of the practice of law is established by law and varies from one jurisdiction to another.
Whatever the definition, limiting the practice of law to members of the bar protects the public against rendition
of legal services by unqualified persons. This Rule does not prohibit a lawyer from employing the services of
paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated work and
retains responsibility for their work. See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose employment requires
knowledge of the law; for example, claims adjusters, employees of financial or commercial institutions, social
workers, accountants and persons employed in government agencies. Lawyers also may assist independent
nonlawyers, such as paraprofessionals, who are authorized by the law of a jurisdiction to provide particular law-
related services. In addition, a lawyer may counsel nonlawyers who wish to proceed pro se. See Supreme Court
Rule 137(e) (lawyer may help draft a pleading, motion or other paper filed by a pro se party). See also Supreme
Court Rule 13(c)(6) (lawyer may make a limited scope appearance in a civil proceeding on behalf of a pro se
party).

[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to practice generally in this
jurisdiction violates paragraph (b)(1) if the lawyer establishes an office or other systematic and continuous
presence in this jurisdiction for the practice of law. Presence may be systematic and continuous even if the
lawyer is not physically present here. Such a lawyer must not hold out to the public or otherwise represent that
the lawyer is admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another United States jurisdiction, and not
disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this
jurisdiction under circumstances that do not create an unreasonable risk to the interests of their clients, the public
or the courts. Paragraph (c) identifies four such circumstances. The fact that conduct is not so identified does not
imply that the conduct is or is not authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does
not authorize a U.S. or foreign lawyer to establish an office or other systematic and continuous presence in this
jurisdiction without being admitted to practice generally here.

[6] There is no single test to determine whether a lawyer’s services are provided on a “temporary basis” in
this jurisdiction, and may therefore be permissible under paragraph (c). Services may be “temporary” even
though the lawyer provides services in this jurisdiction on a recurring basis, or for an extended period of time, as
when the lawyer is representing a client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any United States
jurisdiction, which includes the District of Columbia and any state, territory or commonwealth of the United
States Paragraph (d) also applies to lawyers admitted or otherwise authorized to practice in_a foreign

practice in the other jurisdiction rn—wlﬂeh—t-he—}aﬁw%ﬁrs—admr&ed and excludes a lawyer who while technically

admitted is not authorized to practice;-beeause,for-examplethelawyeris-oninaetive-status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a lawyer admitted
only in another jurisdiction associates with a lawyer licensed to practice in this jurisdiction. For this paragraph to
apply, however, the lawyer admitted to practice in this jurisdiction must actively participate in and share
responsibility for the representation of the client.



[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order of a
tribunal or an administrative agency to appear before the tribunal or agency. This authority may be granted
pursuant to formal rules governing admission pro hac vice or pursuant to informal practice of the tribunal or
agency. Under paragraph (c)(2), a lawyer does not violate this Rule when the lawyer appears before a tribunal or
agency pursuant to such authority. To the extent that a court rule or other law of this jurisdiction requires a
lawyer who is not admitted to practice in this jurisdiction to obtain admission pro hac vice before appearing
before a tribunal or administrative agency, this Rule requires the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction on a temporary basis
does not violate this Rule when the lawyer engages in conduct in anticipation of a proceeding or hearing in a
jurisdiction in which the lawyer is authorized to practice law or in which the lawyer reasonably expects to be
admitted pro hac vice. Examples of such conduct include meetings with the client, interviews of potential
witnesses, and the review of documents. Similarly, a lawyer admitted only in another jurisdiction may engage in
conduct temporarily in this jurisdiction in connection with pending litigation in another jurisdiction in which the
lawyer is or reasonably expects to be authorized to appear, including taking depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be admitted to appear before a court or administrative
agency, paragraph (c)(2) also permits conduct by lawyers who are associated with that lawyer in the matter, but
who do not expect to appear before the court or administrative agency. For example, subordinate lawyers may
conduct research, review documents, and attend meetings with witnesses in support of the lawyer responsible for
the litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction to perform services on
a temporary basis in this jurisdiction if those services are in or reasonably related to a pending or potential
arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice. The lawyer, however, must obtain admission pro hac vice in the case of a court-annexed
arbitration or mediation or otherwise if court rules or law so require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide certain legal services on a
temporary basis in this jurisdiction that arise out of or are reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted but are not within paragraphs (c)(2) or (¢)(3). These services include
both legal services and services that nonlawyers may perform but that are considered the practice of law when
performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted. A variety of factors evidence such a relationship. The
lawyer’s client may have been previously represented by the lawyer, or may be resident in or have substantial
contacts with the jurisdiction in which the lawyer is admitted. The matter, although involving other jurisdictions,
may have a significant connection with that jurisdiction. In other cases, significant aspects of the lawyer’s work
might be conducted in that jurisdiction or a significant aspect of the matter may involve the law of that
jurisdiction. The necessary relationship might arise when the client’s activities or the legal issues involve
multiple jurisdictions, such as when the officers of a multinational corporation survey potential business sites
and seek the services of their lawyer in assessing the relative merits of each. In addition, the services may draw
on the lawyer’s recognized expertise developed through the regular practice of law on behalf of clients in matters
involving a particular body of federal, nationally uniform, foreign, or international law.

[15] Paragraph (d) identifies two circumstances in which a lawyer who is admitted to practice in another
United States or a foreign jurisdiction, and is not disbarred or suspended from practice in any jurisdiction_or the
equivalent thereof, may establish an office or other systematic and continuous presence in this jurisdiction for
the practice of law. Pursuant to paragraph (c)_of this Rule, a lawyer admitted in any U.S. jurisdiction may also as
weH-as-provide legal services in this jurisdiction on a temporary basis. Except as provided in paragraphs (d)(1)
and (d)(2), a lawyer who is admitted to practice law in another United States or foreign jurisdiction and who
establishes an office or other systematic or continuous presence in this jurisdiction must become admitted to
practice law generally in this jurisdiction.

[16] Paragraph (d)(1) applies to a U.S. or foreign lawyer who is employed by a client to provide legal
services to the client or its organizational affiliates, i.e., entities that control, are controlled by, or are under
common control with the employer. This paragraph does not authorize the provision of personal legal services to
the employer’s officers or employees. The paragraph applies to in-house corporate lawyers, government lawyers



and others who are employed to render legal services to the employer. The lawyer’s ability to represent the
employer outside the jurisdiction in which the lawyer is licensed generally serves the interests of the employer
and does not create an unreasonable risk to the client and others because the employer is well situated to assess
the lawyer’s qualifications and the quality of the lawyer’s work.

[17] If an employed lawyer establishes an office or other systematic presence in this jurisdiction for the
purpose of rendering legal services to the employer, the lawyer may be subject to registration or other
requirements, including assessments for client protection funds and mandatory continuing legal education. See
Illinois Supreme Court Rules 706(f), (g), 716, and 717 concerning requirements for house counsel and legal
service program lawyers admitted to practice in other jurisdictions who wish to practice in Illinois.

[18] Paragraph (d)(2) recognizes that a U.S. or foreign lawyer may provide legal services in a jurisdiction in
which the lawyer is not licensed when authorized to do so by federal or other law, which includes statute, court
rule, executive regulation or judicial precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or otherwise is subject
to the disciplinary authority of this jurisdiction. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d)
may have to inform the client that the lawyer is not licensed to practice law in this jurisdiction. For example, that
may be required when the representation occurs primarily in this jurisdiction and requires knowledge of the law
of this jurisdiction. See Rule 1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services to—prespeetive
elents in this jurisdiction by lawyers who are admitted to practice in other jurisdictions. Whether and how
lawyers may communicate the availability of their services to-prespeetive-elents in this jurisdiction is governed
by Rules 7.1 to 7.5.

requires recognition that structure and procedures vary among_foreign _]ul‘lSdlCthIlS Where members of the
profession in the foreign jurisdiction are admitted or authorized to practice as lawyers or counselors at law or the
equivalent and are subject to effective regulation and discipline by a duly constituted professional body or a

other attributes of the system must be cons1dered to determine whether they supply assurances of an appmnriate
legal background. In addition, a foreign lawyer must satisfy the requirements of Illinois Supreme Court Rule 716
to be admitted as house counsel.

Adopted July 1, 2009, effective January 1, 2010; amended June 14, 2013, eff. July 1, 2013;_amended Oct. 15, 2015,
eff. Jan. 1, 2016.

RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE
A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or other similar type of agreement that restricts the
right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon
retirement; or

(b) an agreement in which a restriction on the lawyer’s right to practice is part of the settlement of a client
controversy.

Adopted July 1, 2009, eftective January 1, 2010.

Comment



[1] An agreement restricting the right of lawyers to practice after leaving a firm not only limits their
professional autonomy but also limits the freedom of clients to choose a lawyer. Paragraph (a) prohibits such
agreements except for restrictions incident to provisions concerning retirement benefits for service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other persons in connection with settling
a claim on behalf of a client.

[3] This Rule does not apply to prohibit restrictions that may be included in the terms of the sale of a law
practice pursuant to Rule 1.17.

Adopted July 1, 2009, effective January 1, 2010.

RULE 5.7: RESERVED

RULE 6.1: RESERVED

RULE 6.2: ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such
as:

(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;
(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship
or the lawyer’s ability to represent the client.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as
repugnant. The lawyer’s freedom to select clients is, however, qualified. All lawyers have a responsibility to
assist in providing pro bono publico service. See Preamble. An individual lawyer fulfills this responsibility by
accepting a fair share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to
appointment by a court to serve unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to
retain counsel or whose cause is unpopular. Good cause exists if the lawyer could not handle the matter
competently, see Rule 1.1, or if undertaking the representation would result in an improper conflict of interest,
for example, when the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer
relationship or the lawyer’s ability to represent the client. A lawyer may also seek to decline an appointment if
acceptance would be unreasonably burdensome, for example, when it would impose a financial sacrifice so great
as to be unjust.

[3] An appointed lawyer has the same obligations to the client as retained counsel, including the obligations
of loyalty and confidentiality, and is subject to the same limitations on the client-lawyer relationship, such as the
obligation to refrain from assisting the client in violation of the Rules.

Adopted July 1, 2009, effective January 1, 2010.



RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

A lawyer may serve as a director, officer or member of a not-for-profit legal services organization, apart from
the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests
adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the
organization:

(a) if participating in the decision or action would be incompatible with the lawyer’s obligations to a client
under Rule 1.7; or

(b) where the decision or action could have a material adverse effect on the representation of a client of the
organization whose interests are adverse to a client of the lawyer.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Lawyers should be encouraged to support and participate in not-for-profit legal service organizations. A
lawyer who is an officer or a member of such an organization does not thereby have a client-lawyer relationship
with persons served by the organization. However, there is potential conflict between the interests of such
persons and the interests of the lawyer’s clients. If the possibility of such conflict disqualified a lawyer from
serving on the board of a legal services organization, the profession’s involvement in such organizations would
be severely curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the organization that the representation
will not be affected by conflicting loyalties of a member of the board. Established, written policies in this respect
can enhance the credibility of such assurances.

Adopted July 1, 2009, effective January 1, 2010.

RULE 6.4: LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS

A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its
administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the lawyer
knows that the interests of a client may be materially benefitted by a decision in which the lawyer participates,
the lawyer shall disclose that fact but need not identify the client.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Lawyers involved in organizations seeking law reform generally do not have a client-lawyer relationship
with the organization. Otherwise, it might follow that a lawyer could not be involved in a bar association law
reform program that might indirectly affect a client. See also Rule 1.2(b). For example, a lawyer specializing in
antitrust litigation might be regarded as disqualified from participating in drafting revisions of rules governing
that subject. In determining the nature and scope of participation in such activities, a lawyer should be mindful
of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is professionally obligated to protect
the integrity of the program by making an appropriate disclosure within the organization when the lawyer knows
a private client might be materially benefitted.

Adopted July 1, 2009, effective January 1, 2010.



RULE 6.5: NONPROFIT AND COURT-ANNEXED LIMITED LEGAL SERVICES PROGRAMS

(a) A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides
short-term limited legal services to a client without expectation by either the lawyer or the client that the lawyer
will provide continuing representation in the matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a
conflict of interest; and

(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law
firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.

(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this
Rule.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Legal services organizations, courts and various nonprofit organizations have established programs
through which lawyers provide short-term limited legal services—such as advice or the completion of legal
forms—that will assist persons to address their legal problems without further representation by a lawyer. In these
programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, a client-lawyer
relationship is established, but there is no expectation that the lawyer’s representation of the client will continue
beyond the limited consultation. Such programs are normally operated under circumstances in which it is not
feasible for a lawyer to systematically screen for conflicts of interest as is generally required before undertaking
a representation. See, e.g., Rules 1.7, 1.9 and 1.10.

[2] A lawyer who provides short-term limited legal services pursuant to this Rule must secure the client’s
informed consent to the limited scope of the representation. See Rule 1.2(c). If a short-term limited
representation would not be reasonable under the circumstances, the lawyer may offer advice to the client but
must also advise the client of the need for further assistance of counsel. Except as provided in this Rule, the
Rules of Professional Conduct, including Rules 1.6 and 1.9(¢c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circumstances addressed by this Rule ordinarily is
not able to check systematically for conflicts of interest, paragraph (a) requires compliance with Rules 1.7 or
1.9(a) only if the lawyer knows that the representation presents a conflict of interest for the lawyer, and with
Rule 1.10 only if the lawyer knows that another lawyer in the lawyer’s firm is disqualified by Rules 1.7 or 1.9(a)
in the matter.

[4] Because the limited nature of the services significantly reduces the risk of conflicts of interest with other
matters being handled by the lawyer’s firm, paragraph (b) provides that Rule 1.10 is inapplicable to a
representation governed by this Rule except as provided by paragraph (a)(2). Paragraph (a)(2) requires the
participating lawyer to comply with Rule 1.10 when the lawyer knows that the lawyer’s firm is disqualified by
Rules 1.7 or 1.9(a). By virtue of paragraph (b), however, a lawyer’s participation in a short-term limited legal
services program will not preclude the lawyer’s firm from undertaking or continuing the representation of a
client with interests adverse to a client being represented under the program’s auspices. Nor will the personal
disqualification of a lawyer participating in the program be imputed to other lawyers participating in the
program.

[5] If, after commencing a short-term limited representation in accordance with this Rule, a lawyer
undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become
applicable.

Adopted July 1, 2009, eftective January 1, 2010.



RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A
communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a whole not materially misleading.

Adopted July 1, 2009, effective January 1, 2010.

Comment
[1] This Rule governs all communications about a lawyer’s services, including advertising permitted by Rule
7.2. Whatever means are used to make known a lawyer’s services, statements about them must be truthful.

[2] Truthful statements that are misleading are also prohibited by this Rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer’s communication considered as a whole not materially
misleading. A truthful statement is also misleading if there is a substantial likelihood that it will lead a
reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s services for which there is
no reasonable factual foundation.

[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of clients or former clients
may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same
results could be obtained for other clients in similar matters without reference to the specific factual and legal
circumstances of each client’s case. Similarly, an unsubstantiated comparison of the lawyer’s services or fees
with the services or fees of other lawyers may be misleading if presented with such specificity as would lead a
reasonable person to conclude that the comparison can be substantiated. The inclusion of an appropriate
disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified

expectations or otherwise mislead the public. a-prespeetive-chent:

[4] See also Rule 8.4(e) for the prohibition against stating or implying an ability to influence improperly a
government agency or official or to achieve results by means that violate the Rules of Professional Conduct or
other law.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 7.2: ADVERTISING

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written,
recorded or electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s services except that
a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted by this Rule;
(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral service;
(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise
prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if

(1) the reciprocal referral agreement is not exclusive, and
(i1) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this Rule shall include the name and office address of at least one
lawyer or law firm responsible for its content.



Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] To assist the public in learning_about and obtaining legal services, lawyers should be allowed to make
known their services not only through reputation but also through organized information campaigns in the form
of advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer should not
seek clientele. However, the public’s need to know about legal services can be fulfilled in part through
advertising. This need is particularly acute in the case of persons of moderate means who have not made
extensive use of legal services. The interest in expanding public information about legal services ought to prevail
over considerations of tradition. Nevertheless, advertising by lawyers entails the risk of practices that are
misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer’s name or firm name,
address,_email address, website, and telephone number; the kinds of services the lawyer will undertake; the basis
on which the lawyer’s fees are determined, including prices for specific services and payment and credit
arrangements; a lawyer’s foreign language ability; names of references and, with their consent, names of clients
regularly represented; and other information that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective judgment.
Some jurisdictions have had extensive prohibitions against television and other forms of advertising, against
advertising going beyond specified facts about a lawyer, or against “undignified” advertising. Television,_the
Internet, and other forms of electronic communication are s now ere-of among the most powerful media for
getting information to the public, particularly persons of low and moderate income; prohibiting television,
Internet, and other forms of electronic advertising, therefore, would impede the flow of information about legal
services to many sectors of the public. Limiting the information that may be advertised has a similar effect and
assumes that the bar can accurately forecast the kmd of mformatron that the public would regard as relevant.

mnformation-aboutlegal-serviees;
aﬁd—lawful—eemmeweatteﬁ—by—eleetreﬂte—rﬁaﬂ—rs peﬂﬁrtted—by—t-his—l%u-le— But see Rule 7.3(a) for the prohibition
against the a solicitation of a—prespeettve-elient through a real-time electronic exchange initiated by the lawyer.
that 1s-notinitiated-by-the prospeetive-ehent:
[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as notice to members of
a class in class action litigation.

Paying Others to Recommend a Lawyer

channelingprefessional—work recommendmg the lawyer s services or for channeling_professional work in a
manner that V1olates Rule 7.3. A communication contains a recommendatron 1f it endorses or vouches for a

allows a lawyer to pay for advert1smg and commun1cat1ons permitted by this Rule, including the costs of prmt
directory listings, on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner-ads; Internet-based advertisements, and group advertising. A lawyer may
compensate employees, agents and vendors who are engaged to provide marketing or client development
services, such as publicists, public-relations personnel, business-development staff and website designers.
Moreover, a lawyer may pay others for generating client leads, such as Internet- based client leads as long as the

‘(d1V1s1on of fees) and 5.4 (professional 1ndependence of the lawyer), and the lead generator’s commun1cat1ons
are consistent with Rule 7.1 (communications concerning_a lawyer’s services). To comply with Rule 7.1, a
lawyer must not pay_a lead generator that states, implies, or creates a reasonable impression that it is
recommending the lawyer, is making the referral without payment from the lawyer, or has analyzed a person’s
legal problems when determining which lawyer should receive the referral. See also Rule 5.3 for the duties of
lawyers and law firms with respect to the conduct of nonlawyers; Rule 8.4(a)_for the duty to avoid violating the

Rules through the acts of another. whe-prepare-marketing-matertalsfor-them:




[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit lawyer referral service. A
legal service plan is a prepaid or group legal service plan or a similar delivery system that assists people who
seek prespeetive—eltents to secure legal representation. A lawyer referral service, on the other hand, is any
organization that holds itself out to the public as a lawyer referral service. Such referral services are understood
by laypersens the public to be consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other client protections, such as
complaint procedures or malpractice insurance requirements. Consequently, this Rule only permits a lawyer to
pay the usual charges of a not-for-profit lawyer referral service.

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a lawyer
referral service must act reasonably to assure that the activities of the plan or service are compatible with the
lawyer’s professional obligations. See Rule 5.3. Legal service plans and lawyer referral services may
communicate with prespeetive eltents the public, but such communication must be in conformity with these
Rules. Thus, advertising must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead the public prespeetive—elients to think that it
was a lawyer referral service sponsored by a state agency or bar association. Nor could the lawyer allow in-
person, telephonic, or real-time contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in return for the
undertaking of that person to refer clients or customers to the lawyer. Such reciprocal referral arrangements must
not interfere with the lawyer’s professional judgment as to making referrals or as to providing substantive legal
services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(¢e), a lawyer who receives referrals from a
lawyer or nonlawyer professional must not pay anything solely for the referral, but the lawyer does not violate
paragraph (b) of this Rule by agreeing to refer clients to the other lawyer or nonlawyer professional, so long as
the reciprocal referral agreement is not exclusive and the client is informed of the referral agreement. Conflicts
of interest created by such arrangements are governed by Rule 1.7. Reciprocal referral agreements should not be
of indefinite duration and should be reviewed periodically to determine whether they comply with these Rules.
This Rule does not restrict referrals or divisions of revenues or net income among lawyers within firms
comprised of multiple entities.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 7.3: PIREEF-CONTACT YW FHPROSPECTIVE SOLICITATION OF CLIENTS

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional

employment from—a—prospeetive—elient when a significant motive for the lawyer’s doing so is the lawyer’s
pecuniary gain, unless the person contacted:

(1) is a lawyer; or
(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment frema—prospeetive-elient by written, recorded or
electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise
prohibited by paragraph (a), if:

(1) the prespeettve-ehient target of the solicitation has made known to the lawyer a desire not to be
solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting professional employment
from anyone a prespeetive-elient known to be in need of legal services in a particular matter shall include the
words “Advertising Material” on the outside envelope, if any, and at the beginning and ending of any recorded
or electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)

(1) or (a)(2).



(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal
service plan operated by an organization not owned or directed by the lawyer that uses in-person or telephone
contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal
services in a particular matter covered by the plan.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

Comment

[1]_A solicitation is a targeted communication initiated by the lawyer that is directed to a specific person
and that offers to provide, or can reasonably be understood as offering to provide, legal services. In contrast, a
lawyer’s communication typically does not constitute a solicitation if it is directed to the general public, such as
through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is in
response to a request for information or is automatically generated in response to Internet searches.

[+2] There is a potential for abuse when a solicitation involves #herentir direct in-person, live telephone or
real-time electronic contact by a lawyer with someone & prespeetive-elient known to need legal services. These
forms of contact between—-alawyer and—a—prospeetive—elient subject thelaypersen a person to the private
importuning of the trained advocate in a direct 1nterpersona1 encounter. The person pfespeeﬁve—eheﬂf who may
already feel overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult
fully to evaluate all available alternatives with reasoned judgment and appropriate self-interest in the face of the
lawyer’s presence and insistence upon being retained immediately. The situation is fraught with the possibility
of undue influence, intimidation, and over-reaching.

[23] This potential for abuse inherent in direct in- person, live telephone or real time electronic solicitation ef

prospeetive-ehtents justifies its prohibition, particularly since lawyers have adveft-tsrﬁg—&nd—uﬁrt{eﬂ—aﬂd—feeeféed
eommunieation-permitted—under Rule—72 offer alternative means of conveying necessary information to those

who may be in need of legal services. Advertising-and-writtenand-reeorded In particular, communications can
whteh-may be mailed or autedtaled transmitted by email or other electronic means that do not involve real-time
contact and do not violate other laws governing solicitations. These forms of communications and solicitations
make it possible for the public a-prespeetive elent to be informed about the need for legal services, and about
the quahﬁcatlons of available lawyers and law firms, without subjecting the-prespeetive—ehent the public to
direct in-person, telephone or real-time electronic persuasion that may overwhelm the—elient’s a person’s
judgment.

[34] The use of general advertising and written, recorded or electronic communications to transmit
information from lawyer to the public prespeetive—elient;rather than direct in-person, live telephone or real-time
electronic contact, will help to assure that the information flows cleanly as well as freely. The contents of
advertisements and communications permitted under Rule 7.2 can be permanently recorded so that they cannot
be disputed and may be shared with others who know the lawyer. This potential for informal review is itself
likely to help guard against statements and claims that might constitute false and misleading communications, in
violation of Rule 7.1. The contents of direct in-person, live telephone or real-time electronic eenversations
between-alawyer and-aprospeetive-ehent contact can be disputed and may not be subject to third-party scrutiny.
Consequently, they are much more likely to approach (and occasionally cross) the dividing line between accurate
representations and those that are false and misleading.

[45] There is far less likelihood that a lawyer would engage in abusive practices against an-ndtvidual-who+s
a former client, or a person with whom the lawyer has close personal or family relationship, or in situations in
which the lawyer is motivated by considerations other than the lawyer’s pecuniary gain. Nor is there a serious
potential for abuse when the person contacted is a lawyer. Consequently, the general prohibition in Rule 7.3(a)
and the requirements of Rule 7.3(c) are not applicable in those situations. Also, paragraph (a) is not intended to
prohibit a lawyer from participating in constitutionally protected activities of public or charitable legal-service
organizations or bona fide political, social, civic, fraternal, employee or trade organizations whose purposes
include providing or recommending legal services to tts their members or beneficiaries.

[56] But even permitted forms of solicitation can be abused. Thus, any solicitation which contains
information which is false or misleading within the meaning of Rule 7.1, which involves coercion, duress or



harassment within the meaning of Rule 7.3(b)(2), or which involves contact with a-prespeetive-eltent someone
who has made known to the lawyer a desire not to be solicited by the lawyer within the meaning of Rule 7.3(b)
(1) is prohibited. Moreover, if after sending a letter or other communication te—a-elent as permitted by Rule 7.2
the lawyer receives no response, any further effort to communicate with the recipient of the communication

prespeetive-elient may violate the provisions of Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of organizations or groups
that may be interested in establishing a group or prepaid legal plan for their members, insureds, beneficiaries or
other third parties for the purpose of informing such entities of the availability of and details concerning the plan
or arrangement which the lawyer or lawyer’s firm is willing to offer. This form of communication is not directed
to people who are seeking legal services for themselves. a prespeetive-ehient: Rather, it is usually addressed to an
individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they choose,
become prospective clients of the lawyer. Under these circumstances, the activity which the lawyer undertakes
in communicating with such representatives and the type of information transmitted to the individual are
functionally similar to and serve the same purpose as advertising permitted under Rule 7.2.

[#8] The requirement in Rule 7.3(c) that certain communications be marked “Advertising Material” does not
apply to communications sent in response to requests of potential clients or their spokespersons or sponsors.
General announcements by lawyers, including changes in personnel or office location, do not constitute
communications soliciting professional employment from a client known to be in need of legal services within
the meaning of this Rule.

[89] Paragraph (d) of this Rule permits a lawyer to participate with an organization which uses personal
contact to solicit members for its group or prepaid legal service plan, provided that the personal contact is not
undertaken by any lawyer who would be a provider of legal services through the plan. The organization must
not be owned by or directed (whether as manager or otherwise) by any lawyer or law firm that participates in the
plan. For example, paragraph (d) would not permit a lawyer to create an organization controlled directly or
indirectly by the lawyer and use the organization for the in-person or telephone solicitation of legal employment
of the lawyer through memberships in the plan or otherwise. The communication permitted by these
organizations also must not be directed to a person known to need legal services in a particular matter, but is to
be designed to inform potential plan members generally of another means of affordable legal services. Lawyers
who participate in a legal service plan must reasonably assure that the plan sponsors are in compliance with
Rules 7.1, 7.2 and 7.3(b). See 8.4(a).

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND SPECIALIZATION
(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.

(b) The Supreme Court of Illinois does not recognize certifications of specialties in the practice of law, nor
does it recognize certifications of expertise in any phase of the practice of law by any agency, governmental or
private, or by any group, organization or association. A lawyer admitted to engage in patent practice before the
United States Patent and Trademark Office may use the designation “Patent Attorney” or a substantially similar
designation.

(c) Except when identifying certificates, awards or recognitions issued to him or her by an agency or
organization, a lawyer may not use the terms “certified,” “specialist,” “expert,” or any other, similar terms to
describe his qualifications as a lawyer or his qualifications in any subspecialty of the law. If such terms are used
to identify any certificates, awards or recognitions issued by any agency, governmental or private, or by any
group, organization or association, the reference must meet the following requirements:

(1) the reference must be truthful and verifiable and may not be misleading in violation of Rule 7.1;



(2) the reference must state that the Supreme Court of Illinois does not recognize certifications of specialties
in the practice of law and that the certificate, award or recognition is not a requirement to practice law in
[linois.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of practice in communications about the
lawyer’s services. If a lawyer practices only in certain fields, or will not accept matters except in a specified field
or fields, the lawyer is permitted to so indicate.

[2] Paragraph (b) states the general policy of the Supreme Court of Illinois not to recognize certifications of
specialties or expertise, except that it recognizes that admission to patent practice before the Patent and
Trademark Office confers a long-established and well-recognized status. The omission of reference to lawyers
engaged in trademark or admiralty practice that were contained in the prior rule is not intended to suggest that
such lawyers may not use terms such as “Trademark Lawyer” or “Admiralty” to indicate areas of practice as
permitted by paragraph (a).

[3] Paragraph (c) permits a lawyer to state that the lawyer is certified, is a specialist in a field of law, or is an
“expert” or any other similar term, only if certain requirements are met.

Adopted July 1, 2009, effective January 1, 2010.

RULE 7.5: FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A
trade name may be used by a lawyer in private practice if it does not imply a connection with a government
agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or other professional
designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial period in which the lawyer is not actively and regularly
practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the
fact.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] A firm may be designated by the names of all or some of its members, by the names of deceased
members where there has been a continuing succession in the firm’s identity or by a trade name such as the
“ABC Legal Clinic.” A lawyer or law firm may also be designated by a distinctive website address or
comparable professional designation. Although the United States Supreme Court has held that legislation may
prohibit the use of trade names in professional practice, use of such names in law practice is acceptable so long
as it is not misleading. If a private firm uses a trade name that includes a geographical name such as “Springfield
Legal Clinic,” an express disclaimer that it is a public legal aid agency may be required to avoid a misleading
implication. It may be observed that any firm name including the name of a deceased partner is, strictly
speaking, a trade name. The use of such names to designate law firms has proven a useful means of



identification. However, it is misleading to use the name of a lawyer not associated with the firm or a
predecessor of the firm, or the name of a nonlawyer.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact associated with
each other in a law firm, may not denominate themselves as, for example, “Smith and Jones,” for that title
suggests that they are practicing law together in a firm.

Adopted July 1, 2009, effective January 1, 2010.

RULE 7.6: RESERVED

RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in
connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the
matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary
authority, except that this Rule does not require disclosure of information otherwise protected by these Rules or
by law.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] The duty imposed by this Rule extends to persons seeking admission to the bar as well as to lawyers.
Hence, if a person makes a material false statement in connection with an application for admission, it may be
the basis for subsequent disciplinary action if the person is admitted, and in any event may be relevant in a
subsequent admission application. The duty imposed by this Rule applies to a lawyer’s own admission or
discipline as well as that of others. Thus, it is a separate professional offense for a lawyer to knowingly make a
misrepresentation or omission in connection with a disciplinary investigation of the lawyer’s own conduct.
Paragraph (b) of this Rule also requires correction of any prior misstatement in the matter that the applicant or
lawyer may have made and affirmative clarification of any misunderstanding on the part of the admissions or
disciplinary authority of which the person involved becomes aware.

[2] This Rule is subject to the provisions of the Fifth Amendment of the United States Constitution and
corresponding provisions of state constitutions. A person relying on such a provision in response to a question,
however, should do so openly and not use the right of nondisclosure as a justification for failure to comply with
this Rule.

[3] A lawyer representing an applicant for admission to the bar, or representing a lawyer who is the subject
of a disciplinary inquiry or proceeding, is governed by the Rules applicable to the client-lawyer relationship,
including Rule 1.6 and, in some cases, Rule 3.3.

Adopted July 1, 2009, effective January 1, 2010.

RULE 8.2: JUDICIAL AND LEGAL OFFICIALS

(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its
truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or
of a candidate for election or appointment to judicial or legal office.



(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of
Judicial Conduct.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Assessments by lawyers are relied on in evaluating the professional or personal fitness of persons being
considered for election or appointment to judicial office and to public legal offices, such as attorney general,
prosecuting attorney and public defender. Expressing honest and candid opinions on such matters contributes to
improving the administration of justice. Conversely, false statements by a lawyer can unfairly undermine public
confidence in the administration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on political
activity.
[3] To maintain the fair and independent administration of justice, lawyers are encouraged to continue
traditional efforts to defend judges and courts unjustly criticized.

Adopted July 1, 2009, effective January 1, 2010.

RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer who knows that another lawyer has committed a violation of Rule 8.4(b) or Rule 8.4(c) shall
inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that
raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by the attorney-client privilege
or by law or information gained by a lawyer or judge while participating in an approved lawyers’ assistance
program or an intermediary program approved by a circuit court in which nondisciplinary complaints against
judges or lawyers can be referred.

(d) A lawyer who has been disciplined as a result of a lawyer disciplinary action brought before any body
other than the Illinois Attorney Registration and Disciplinary Commission shall report that fact to the
Commission.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary
investigation when they know of a violation of the Rules of Professional Conduct. See In re Himmel, 125 Ill. 2d
531 (1988). Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated
violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a
violation is especially important where the victim is unlikely to discover the offense.

[2] A report about misconduct is not required where it would involve disclosure of information protected by
the attorney-client privilege or by law. However, a lawyer should encourage a client to consent to disclosure
where prosecution would not substantially prejudice the client’s interests.

[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would
itself be a professional offense. Such a requirement existed in many jurisdictions but proved to be unenforceable.
This Rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously
endeavor to prevent. A measure of judgment is, therefore, required in complying with the provisions of this
Rule. A report should be made to the Illinois Attorney Registration and Disciplinary Commission unless some



other agency is more appropriate in the circumstances. See Skolnick v. Altheimer & Gray, 191 I11. 2d 214 (2000).
Similar considerations apply to the reporting of judicial misconduct.

[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer
whose professional conduct is in question or to a lawyer consulted in a professional capacity by another lawyer
on whether the inquiring lawyer has a duty to report a third party lawyer’s professional misconduct. Such a
situation is governed by the Rules applicable to the client-lawyer relationship.

[5] Information about a lawyer’s or judge’s misconduct or fitness may be received by a lawyer in the course
of that lawyer’s participation in an approved lawyers’ or judges’ assistance program or an approved intermediary
program. In these circumstances, providing for an exception to the reporting requirements of paragraphs (a) and
(b) of this Rule encourages lawyers and judges to seek treatment or assistance through such programs.
Conversely, without such an exception, lawyers and judges may hesitate to seek assistance from these programs,
which may then result in additional harm to their professional careers and additional injury to the welfare of
clients and the public. See also Comment [19] to Rule 1.6.

[6] Rule 8.3(d) requires a lawyer to bring to the attention of the Illinois Attorney Registration and
Disciplinary Commission any disciplinary sanction imposed by any other body against that lawyer. The Rule
must be read in conjunction with Illinois Supreme Court Rule 763.

Adopted July 1, 2009, effective January 1, 2010.

RULE 8.4: MISCONDUCT
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do
s0, or do so through the acts of another.

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a
lawyer in other respects.

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
(d) engage in conduct that is prejudicial to the administration of justice.

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by
means that violate the Rules of Professional Conduct or other law.

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial
conduct or other law. Nor shall a lawyer give or lend anything of value to a judge, official, or employee of a
tribunal, except those gifts or loans that a judge or a member of the judge’s family may receive under Rule 65(C)
(4) of the Illinois Code of Judicial Conduct. Permissible campaign contributions to a judge or candidate for
judicial office may be made only by check, draft, or other instrument payable to or to the order of an entity that
the lawyer reasonably believes to be a political committee supporting such judge or candidate. Provision of
volunteer services by a lawyer to a political committee shall not be deemed to violate this paragraph.

(g) present, participate in presenting, or threaten to present criminal or professional disciplinary charges to
obtain an advantage in a civil matter.

(h) enter into an agreement with a client or former client limiting or purporting to limit the right of the client
or former client to file or pursue any complaint before the Illinois Attorney Registration and Disciplinary
Commission.

(1) avoid in bad faith the repayment of an education loan guaranteed by the Illinois Student Assistance
Commission or other governmental entity. The lawful discharge of an education loan in a bankruptcy proceeding
shall not constitute bad faith under this paragraph, but the discharge shall not preclude a review of the lawyer’s
conduct to determine if it constitutes bad faith.

(j) violate a federal, state or local statute or ordinance that prohibits discrimination based on race, sex,
religion, national origin, disability, age, sexual orientation or socioeconomic status by conduct that reflects
adversely on the lawyer’s fitness as a lawyer. Whether a discriminatory act reflects adversely on a lawyer’s



fitness as a lawyer shall be determined after consideration of all the circumstances, including: the seriousness of
the act; whether the lawyer knew that the act was prohibited by statute or ordinance; whether the act was part of
a pattern of prohibited conduct; and whether the act was committed in connection with the lawyer’s professional
activities. No charge of professional misconduct may be brought pursuant to this paragraph until a court or
administrative agency of competent jurisdiction has found that the lawyer has engaged in an unlawful
discriminatory act, and the finding of the court or administrative agency has become final and enforceable and
any right of judicial review has been exhausted.

(k) if the lawyer holds public office:

(1) use that office to obtain, or attempt to obtain, a special advantage in a legislative matter for a client under
circumstances where the lawyer knows or reasonably should know that such action is not in the public
interest;

(2) use that office to influence, or attempt to influence, a tribunal to act in favor of a client; or

(3) represent any client, including a municipal corporation or other public body, in the promotion or defeat of
legislative or other proposals pending before the public body of which such lawyer is a member or by which
such lawyer is employed.

Adopted July 1, 2009, effective January 1, 2010.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when they request
or instruct an agent to do so on the lawyer’s behalf. Paragraph (a), however, does not prohibit a lawyer from
advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving
fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no
such implication. Traditionally, the distinction was drawn in terms of offenses involving “moral turpitude.” That
concept can be construed to include offenses concerning some matters of personal morality, such as adultery and
comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is
personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses
that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty,
breach of trust, or serious interference with the administration of justice are in that category. A pattern of
repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal
obligation.

[3] A lawyer who, in the course of representing a client, knowingly manifests by words or conduct, bias or
prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic
status, violates paragraph (d) when such actions are prejudicial to the administration of justice. Legitimate
advocacy respecting the foregoing factors does not violate paragraph (d). A trial judge’s finding that peremptory
challenges were exercised on a discriminatory basis does not alone establish a violation of this Rule.

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good-faith belief that no valid
obligation exists. The provisions of Rule 1.2(d) concerning a good-faith challenge to the validity, scope, meaning
or application of the law apply to challenges of legal regulation of the practice of law.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A
lawyer’s abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is
true of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer,
director or manager of a corporation or other organization.

Adopted July 1, 2009, effective January 1, 2010.



RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary
authority of this jurisdiction, regardless of where the lawyer’s conduct occurs. A lawyer not admitted in this
jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to
provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this
jurisdiction and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional
conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in
which the tribunal sits, unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the
predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to
the conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a
jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will
occur.

Adopted July 1, 2009, effective January 1, 2010.

Comment
Disciplinary Authority

[1] It is longstanding law that the conduct of a lawyer admitted to practice in this jurisdiction is subject to the
disciplinary authority of this jurisdiction. Extension of the disciplinary authority of this jurisdiction to other
lawyers who provide or offer to provide legal services in this jurisdiction is for the protection of the citizens of
this jurisdiction. Reciprocal enforcement of a jurisdiction’s disciplinary findings may advance the purposes of
this Rule, subject always to the need to avoid unjust results. For purposes of reciprocal discipline, suspension of
the privilege to provide legal services on a temporary basis, pursuant to Rule 5.5(c) shall not necessarily be
considered equivalent to suspension of licensure for a lawyer admitted to practice in this jurisdiction. The fact
that the lawyer is subject to the disciplinary authority of this jurisdiction may be a factor in determining whether
personal jurisdiction may be asserted over the lawyer for civil matters.

Choice of Law

[2] A lawyer may be potentially subject to more than one set of rules of professional conduct which impose
different obligations. The lawyer may be licensed to practice in more than one jurisdiction with differing rules,
or may be admitted to practice before a particular court with rules that differ from those of the jurisdiction or
jurisdictions in which the lawyer is licensed to practice. Additionally, the lawyer’s conduct may involve
significant contacts with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing conflicts between
rules, as well as uncertainty about which rules are applicable, is in the best interest of both clients and the
profession (as well as the bodies having authority to regulate the profession). Accordingly, it takes the approach
of (i) providing that any particular conduct of a lawyer shall be subject to only one set of rules of professional
conduct, (ii) making the determination of which set of rules applies to particular conduct as straightforward as
possible, consistent with recognition of appropriate regulatory interests of relevant jurisdictions, and (iii)
providing protection from discipline for lawyers who act reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer’s conduct relating to a proceeding pending before a tribunal,
the lawyer shall be subject only to the rules of the jurisdiction in which the tribunal sits unless the rules of the
tribunal, including its choice of law rule, provide otherwise. As to all other conduct, including conduct in
anticipation of a proceeding not yet pending before a tribunal, paragraph (b)(2) provides that a lawyer shall be
subject to the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the



conduct is in another jurisdiction, the rules of that jurisdiction shall be applied to the conduct. In the case of
conduct in anticipation of a proceeding that is likely to be before a tribunal, the predominant effect of such
conduct could be where the conduct occurred, where the tribunal sits or in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than one jurisdiction, it may not be
clear whether the predominant effect of the lawyer’s conduct will occur in a jurisdiction other than the one in
which the conduct occurred. So long as the lawyer’s conduct conforms to the rules of a jurisdiction in which the
lawyer reasonably believes the predominant effect will occur, the lawyer shall not be subject to discipline under
this Rule. With respect to conflicts of interest, in determining a lawyer’s reasonable belief under paragraph (b)
(2),_a written agreement between the lawyer and client that reasonably specifies a particular jurisdiction as
within the scope of that paragraph may be considered if the agreement was obtained with the client’s informed
consent confirmed in writing,

[6] If two admitting jurisdictions were to proceed against a lawyer for the same conduct, they should,
applying this Rule, identify the same governing ethics rules. They should take all appropriate steps to see that
they do apply the same rule to the same conduct, and in all events should avoid proceeding against a lawyer on
the basis of two inconsistent rules.

[7] The choice of law provision applies to lawyers engaged in transnational practice, unless international law,
treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide
otherwise.

Adopted July 1, 2009, effective January 1, 2010;_amended Oct. 15, 2015, eff. Jan. 1, 2016.
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SENATE JOINT RESOLUTION NO. 15
INTRODUCED BY D. HOWARD, D. ANKNEY, S. BERGLEE, M. BLASDEL, B. BROWN, D. BROWN, E. BUTTREY,
P. CONNELL, A. DOANE, R. EHLI, J. ESSMANN, J. FIELDER, S. FITZPATRICK, W. GALT, F. GARNER,

T. GAUTHIER, C. GLIMM, E. GREEF, S. GUNDERSON, G. HERTZ, S. HINEBAUCH, J. HINKLE, M. HOPKINS,
B. HOVEN, L. JONES, D. KARY, A. KNUDSEN, C. KNUDSEN, M. LANG, S. LAVIN, D. LENZ, F. MANDEVILLE,
W. MCKAMEY, F. MOORE, D. MORTENSEN, A. OLSZEWSKI, R. OSMUNDSON, A. REDFIELD, K. REGIER,

T. RICHMOND, A. ROSENDALE, S. SALES, D. SALOMON, D. SKEES, J. SMALL, C. SMITH, N. SWANDAL,
R. TEMPEL, F. THOMAS, B. TSCHIDA, G. VANCE, C. VINCENT, S. VINTON, P. WEBB, R. WEBB, J. WELBORN,
D. ZOLNIKOV

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE OF
MONTANA MAKING THE DETERMINATION THAT IT WOULD BE AN UNCONSTITUTIONAL ACT OF
LEGISLATION, IN VIOLATION OF THE CONSTITUTION OF THE STATE OF MONTANA, AND WOULD VIOLATE
THE FIRST AMENDMENT RIGHTS OF THE CITIZENS OF MONTANA, SHOULD THE SUPREME COURT OF THE
STATE OF MONTANA ENACT PROPOSED MODEL RULE OF PROFESSIONAL CONDUCT 8.4(G).

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE OF MONTANA
MAKING THE DETERMINATION THAT IT WOULD BE AN UNCONSTITUTIONAL ACT OF LEGISLATION, IN VIOLATION
OF THE CONSTITUTION OF THE STATE OF MONTANA, AND WOULD VIOLATE THE FIRST AMENDMENT RIGHTS
OF THE CITIZENS OF MONTANA, SHOULD THE SUPREME COURT OF THE STATE OF MONTANA ENACT
PROPOSED MODEL RULE OF PROFESSIONAL CONDUCT 8.4(G).

WHEREAS, the Supreme Court of the State of Montana, at the urging of an lllinois not-for-profit corporation -- the
American Bar Association (ABA)-- entered its Order of October 26, 2016, In Re The Rules of Professional Conduct No. AF
09-0688, proposing to adopt ABA Proposed Rule of Professional Conduct 8.4(g); and

WHEREAS, by the close of the Supreme Court's 45 day public comment period the People of Montana overwhelming
expressed their virtually unanimous opposition to Proposed Rule 8.4(g) through hundreds of comments pointedly
observing that the proposed rule seeks to destroy the bedrock foundations and traditions of American independent
thought, speech, and action, and in response, rather than reject the proposed rule at the close of the comment period, the
Supreme Court of the State of Montana relentlessly pursues adoption of Proposed Rule 8.4(g) by extending the time to

consider it; and



WHEREAS, Proposed Rule of Professional Conduct 8.4(g) provides it is professional misconduct for a lawyer to
engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race,
sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status, or socioeconomic
status in conduct related to the practice of law; and

WHEREAS, Comment [4] to ABA Model Rule 8.4(g) clearly details Model Rule 8.4(g)'s expansive over-reach into every
attorney's free speech, opinions, and social activities, when it states: "Conduct related to the practice of law includes
representing clients; interacting with witnesses, coworkers, court personnel, lawyers, and others while engaged in the
practice of law, operating or managing a law firm or law practice; and participating in bar association, business or social
activities in connection with the practice of law"; and

WHEREAS, the ABA is incorporated as a nonprofit corporation under the laws of the State of lllinois, with the stated
purpose of promoting the uniformity of legislation throughout the United States without regard to the 50 sovereign state
constitutions, thus it was created as a national political advocacy group with a social and political agenda; and

WHEREAS, the ABA, in its legal capacity as a nonprofit corporation is not legally authorized to give legal advice, but
rather is engaged in political advocacy and pursues its agenda by proposing rules that may serve as models for the ethics
rules of individual states, even though it has no legal capacity to speak on behalf of any attorney nor as the mouthpiece of
attorneys throughout the United States, but may only speak as a political advocacy group on behalf of its own corporate
social and political agenda; and

WHEREAS, the lllinois corporation in question, the ABA, states that it seeks to force a cultural shift in the legal
profession through Proposed Rule 8.4(g), even though the ABA has determined that the conduct sought to be prohibited is
so uncommon as to be nearly non-existent (ABA Standing Committee on Ethics, December 22, 2015) and even though
ABA's own Committee on Professional Discipline finds the rule to be unconstitutional, for a variety of constitutional reasons
(ABA Standing Committee on Professional Discipline, March 10, 2016); and

WHEREAS, pursuant to Article lll, section 1, of the Montana Constitution, the power of the government of this state is
divided into three distinct branches -- legislative, executive, and judicial -- and that no person or persons charged with the
exercise of power properly belonging to one branch shall exercise any power properly belonging to either of the others;
and

WHEREAS, pursuant to Article V, section 1, of the Montana Constitution, the legislative power is vested in a Legislature
consisting of a Senate and a House of Representatives; and

WHEREAS, the Montana Supreme Court may make rules governing admission to the bar and the conduct of its
members; and

WHEREAS, the Constitution for the State of Montana vests the power to enact legislation solely with the Legislature for
the State of Montana, including legislation regarding the conduct Proposed Rule 8.4(g) seeks to regulate; and

WHEREAS, the Constitution of the State of Montana vests the Supreme Court with the authority to regulate the conduct
of members of the bar, such power is not without limits and such power is limited to regulating conduct which adversely
affects the attorney's fithess to practice law, or seriously interferes with the proper and efficient operation of the judicial

system; and



WHEREAS, Proposed Rule 8.4(g) would unlawfully attempt to prohibit attorneys from engaging in conduct that neither
adversely affects the attorney's fitness to practice law nor seriously interferes with the proper and efficient operation of the
judicial system, therefore the scope of Proposed Rule 8.4(g) exceeds the Supreme Court's constitutional authority to
regulate the conduct of attorneys; and

WHEREAS, Proposed Rule 8.4(g)'s expansive scope endeavors to control the speech of state legislators, who are
licensed by the Supreme Court of the State of Montana to practice law, whether they are speaking on the Senate floor on
legislative matters, speaking to constituents about their positions on legislation, or campaigning for office; and

WHEREAS, Proposed Rule 8.4(g)'s expansive scope endeavors to control the speech of legislative staff and legislative
witnesses, who are licensed by the Supreme Court of the State of Montana to practice law, when they are working on
legislative matters or testifying about legislation before Legislative Committees; and

WHEREAS, Proposed Rule 8.4(g)'s expansive scope endeavors to control the speech of Montanans, who are licensed
by the Supreme Court of the State of Montana to practice law, when they speak or write publicly about legislation being
considered by the Legislature; and

WHEREAS, Proposed Rule 8.4(g) infringes upon and violates the First Amendment Rights, including Freedom of
Speech, Free Exercise of Religion and Freedom of Association, of Montanans who are licensed by the Supreme Court of
the State of Montana to practice law, by prohibiting social conduct and speech which is protected by the First Amendment;
and

WHEREAS, in order to fulfill their oath to protect and defend the Constitution of the State of Montana, the Legislators of
the State of Montana must ascribe the genuine meaning to the words in the Constitution of the State of Montana, for
otherwise it is a meaningless collage of alphabetic symbols and the word "conduct" clearly does not include the concept of
"speech"; and

WHEREAS, for the reasons set forth in this resolution, adoption of Proposed Rule 8.4(g), by the Supreme Court of the
State of Montana, exceeds the authority vested in it by the Constitution for the State of Montana, to regulate the conduct of
the members of the bar; and

WHEREAS, for the reasons set forth in this resolution, adoption of Proposed Rule 8.4(g), by the Supreme Court for the
State of Montana, violates the Constitution for the State of Montana Article Ill, section 1, by usurping the legislative power
of the Legislature for the State of Montana; and

WHEREAS, Proposed Rule 8.4(g) will deprive the Legislature of Montana specifically and the State of Montana
generally, with candid, thorough, and zealous legal representation and will do so, pursuant to Proposed Rule 8.4(g)'s plain
meaning, by imposing a speech code on attorneys and chilling their speech by making it professional misconduct for an
attorney to socially or professionally say or do anything, including providing legal advice, which could be construed by any
person or activist group as discriminatory; and

WHEREAS, Rule 8.4(g) would directly threaten every attorney in the State of Montana, twenty-four hours per day, with
the potential loss of their ability to pursue their chosen career, to provide for the needs of their family, and to pursue life,

liberty, and the pursuit of happiness, because at any point in time an attorney could be forced to answer for vague



complaints, even if the attorney has not participated in historically unprofessional practices, thereby threatening such
attorney's reputation, time, resources, and license to practice law; and

WHEREAS, Proposed Rule 8.4(g) will deprive Montanans and associations of Montanans, with candid, thorough, and
zealous legal representation, and Proposed Rule 8.4(g) will do so pursuant to its plain meaning by imposing a speech
code on attorneys and chilling their speech by making it professional misconduct for an attorney to say or do anything,
including providing legal advice, which could be construed by any person as discriminatory; and

WHEREAS, contrary to the ABA's world view, there is no need in a free civil society, such as exists in Montana, for the
cultural shift forced by the proposed rule, and even if such a need did exist, the Supreme Court has no constitutional

power to enact legislation of any sort, particularly legislation forcing cultural shift.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE
OF MONTANA:

(1) That should the Supreme Court of the State of Montana adopt Proposed Rule 8.4(g), it would be an unconstitutional
exercise power by that Court.

(2) That if Proposed Rule 8.4(g) is adopted by the Supreme Court of the State of Montana, such rule is unconstitutional
and thereby null and void because:

(a) the Constitution of the State of Montana reserves the power of legislation to the Legislature of Montana;

(b) the scope of Proposed Rule 8.4(g) exceeds the Supreme Court's constitutional power to regulate the speech and
conduct of attorneys; and

(c) Proposed Rule 8.4(g) infringes upon the First Amendment rights of the Citizens of Montana.

(3) That the Secretary of State send a copy of this resolution to the President of the United States, the United States
Supreme Court, the Speaker of the United State House of Representatives, the Majority Leader of the United States
Senate, to each member of the Montana Congressional Delegation, the Montana Supreme Court, the Governor of every
State in the Union, the American Bar Association, and the Montana Bar Association.

- END -
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STATE BAR OF NEVADA

September 6, 2017 : SEP ? 2 2017

2A2ETH 5. BROWN
> o LM B

Chief Justice Michael Cherry
Nevada Supreme Court Y gty
201 South Carson Street

Carson City, NV 89701-4702

3100 W. Charleston Blvd.
Suite 100

Las Vegas, NV 89102
phone 702.382.2200

. toll free 800.254.2797
RE: ADKT 0526 (In the Matter of Amendments to Rule of professional Conduct 8.4.) 2 702.385.2878

9456 Double R Blvd,, Ste. B

Dear Chief Justice Cherry: ie“°;§;i995211£977
p one B o

The Board of Governors filed ADKT 0526 (in the Matter of Amendments to Rule of professional ™ 775:329.0522
Conduct 8.4.). This ADKT is scheduled for public hearing on November 6, 2017. Many www.nvbar.org
comments were filed in opposition to the ADKT that causing the Board to pause. The Board of

Governors appreciates the Court’s willingness to move the initial public hearing date to

November to allow for more discussion by the Board of Governors.

At the August 30, 2017 meeting of the Board of Governors they discussed the submitted
comments regarding this ADKT. Additionally, they heard a report from Rew Goodenow,
Nevada’s Delegate to the ABA House of Delegates. Mr. Goodenow provided feedback
regarding the ABA Model Rules of Professional Conduct covering Rule 8.4 Misconduct as to
how other jurisdictions handled this rule. With the consensuses being that the language used
in other jurisdictions was inconsistent and changing. Thus, the Board of Governors determined
it prudent to retract ADKT 0526 with reservation to refile an ADKT when, and if the language in
the rule sorts out in other jurisdictions.

Therefore, the Board of Governors respectfully requests that the Court withdraw ADKT 0526.

| am available to provide additional information as requested by the Court.

Respectfully,

P

Gene Leverty
State Bar of Nevada President

cc: Elizabeth Brown

171-3200]
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STATE OF TENNESSEE
OFFICE OF THE ATTORNEY GENERAL

March 16, 2018
Opinion No. 18-11

American Bar Association's New Model Rule of Professional Conduct Rule 8.4(g)

Question 1

If Tennessee were to adopt the American Bar Association’s new Model Rule 8.4(g), or the
version of it currently being considered in Tennessee, could Tennessee’s adoption of that new Rule
constitute a violation of a Tennessee attorney’s statutory or constitutional rights under any
applicable statute or constitutional provision?

Opinion 1

Yes. Proposed Rule of Professional Conduct 8.4(g) would violate the constitutional rights
of Tennessee attorneys and conflict with the existing Rules of Professional Conduct.

ANALYSIS

For the analysis that forms the basis of this opinion, please see the Comment Letter of the
Tennessee Attorney General filed with the Tennessee Supreme Court on March 16, 2018, in
response to the Court’s order of November 21, 2017, soliciting written comments on whether to
adopt the amendments to Tennessee Supreme Court Rule 8, Rule of Professional Conduct 8.4, that
are being proposed by Joint Petition of the Tennessee Board of Professional Responsibility and
the Tennessee Bar Association. A copy of the Comment Letter is attached hereto and incorporated
herein.

HERBERT H. SLATERY llI
Attorney General and Reporter

ANDREE SOPHIA BLUMSTEIN
Solicitor General

SARAH K. CAMPBELL
Special Assistant to the Solicitor
General and the Attorney General



Requested by:

The Honorable Mike Carter
State Representative

632 Cordell Hull Building
Nashville, Tennessee 37243



STATE OF TENNESSEE

Office of the Attorney General

ATTORNEY GENERAL AND REPORTER

P.O. BOX 20207, NASHVILLE, TN 37202
TELEPHONE (615)741-3491
FACSIMILE (615)741-2009

March 16, 2018

The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice

The Honorable Holly Kirby, Justice

The Honorable Sharon G. Lee, Justice

The Honorable Roger A. Page, Justice

Attn: James M. Hivner, Clerk
Tennessee Supreme Court
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219

Re: No. ADM2017-02244 — Comment Letter of the Tennessee Attorney General
Opposing Proposed Amended Rule of Professional Conduct 8.4(g)

Dear Chief Justice Bivins, Justice Clark, Justice Kirby, Justice Lee, and Justice Page:

This letter is being filed in response to the Court’s order of November 21, 2017, soliciting
written comments on whether to adopt amendments to Tennessee Supreme Court Rule 8, Rule of
Professional Conduct 8.4, that were proposed by Joint Petition of the Tennessee Board of
Professional Responsibility (“BPR”) and the Tennessee Bar Association (“TBA”). Because
proposed Rule of Professional Conduct 8.4(g) would violate the constitutional rights of Tennessee
attorneys and conflict with the existing Rules of Professional Conduct, the Tennessee Office of
the Attorney General and Reporter strongly opposes its adoption.

The proposed amendments to Rule 8.4 and its accompanying comment are “patterned
after” ABA Model Rule 8.4(g).! That model rule has been widely and justifiably criticized as

I Joint Petition of Board of Professional Responsibility of the Supreme Court of Tennessee and
Tennessee Bar Association for the Adoption of a New Tenn. Sup. Ct. R. 8, RPC 8.4(g) at 1, In re
Petition for the Adoption of a New Tenn. Sup. Ct. R. 8, RPC 8.4(g), No. ADM2017-02244 (Tenn.
Nov. 15, 2017) (hereinafter “Joint Petition”).



creating a “speech code for lawyers” that would constitute an “unprecedented violation of the First
Amendment” and encourage, rather than prevent, discrimination by suppressing particular
viewpoints on controversial issues.> To date, ABA Model Rule 8.4(g) has been adopted by only
one State—Vermont.3 A number of other States have already rejected its adoption.* Although the
BPR and TBA assert in their Joint Petition that their Proposed Rule 8.4(g) “improve[s] upon” ABA
Model Rule 8.4(g) by “more clearly protecting the First Amendment rights of lawyers,” Joint
Petition 1, the proposed rule suffers from the same fundamental defect as the model rule: it
wrongly assumes that the only attorney speech that is entitled to First Amendment protection is
purely private speech that is entirely unrelated to the practice of law. But the First Amendment
provides robust protection to attorney speech, even when the speech is related to the practice of
law and even when it could be considered discriminatory or harassing. Far from “protecting” the
First Amendment rights of lawyers, Proposed Rule 8.4(g) would seriously compromise them.

If adopted, Proposed Rule 8.4(g) would profoundly transform the professional regulation
of Tennessee attorneys. It would regulate aspects of an attorney’s life that are far removed from
protecting clients, preventing interference with the administration of justice, ensuring attorneys’
fitness to practice law, or other traditional goals of professional regulation. Especially since there
is no evidence that the current Rule 8.4 is in need of revision, there is no reason for Tennessee to
adopt such a drastic change. If the TBA and BPR are right that harassing and discriminatory
speech is a problem in the legal profession, then the answer is more speech, not enforced silence
in the guise of professional regulation.

2 Letter from Edwin Meese I1I and Kelly Shackelford to ABA House of Delegates (Aug. 5, 2016),
https://firstliberty.org/wp-content/uploads/2016/08/ABA-Letter 08.08.16.pdf.  See also, e.g,
Eugene Volokh, 4 speech code for lawyers, banning viewpoints that express ‘bias,’ including in
law-related social activities, The Volokh Conspiracy (Aug. 10, 2016, 8:53 AM),
http://reason.com/volokh/2016/08/10/a-speech-code-for-lawyers-bann; John Blackman, 4 Pause
for State Courts Considering Model Rule 8.4(g): The First Amendment and Conduct Related to
the Practice of Law, 30 Geo. J. Legal Ethics 241 (2017); Ronald Rotunda, The ABA Decision to
Control What Lawyers Say: Supporting “Diversity” But Not Diversity of Thought, The Heritage
Foundation (Oct. 6, 2016), https://www.heritage.org/report/the-aba-decision-control-what-
lawyers-say-supporting-diversity-not-diversity-thought.

3 ABA Model Rule 84(g) and the States, Christian Legal Society,
https://www.christianlegalsociety.org/resources/aba-model-rule-84g-and-states (last visited Mar.
6, 2018).

4 Order, In re Proposed Amendments to Rule 8.4 of the Rules of Professional Conduct, No. 2017-
000498 (S.C. June 20, 2017), https://www.sccourts.org/courtOrders/displayOrder.cfm?
orderNo=2017-06-20-01; Order, In re Amendments to Rule of Professional Conduct 8.4, No.
ADKTS526 (Nev. Sep. 25, 2017).



L. Problematic Features of Proposed Rule 8.4(g)

In their current form, the Rules of Professional Conduct do not expressly prohibit
discrimination or harassment by attorneys. Rather, Rule 8.4(d) provides that it is “professional
misconduct” to “engage in conduct that is prejudicial to the administration of justice.” Tenn. Sup.
Ct. R. 8, RPC 8.4(d). And comment 3 provides that “[a] lawyer, who in the course of representing
a client, knowingly manifests, by words or conduct, bias or prejudice based on race, sex, religion,
national origin, disability, age, sexual orientation, or socio-economic status violates paragraph (d)
when such actions are prejudicial to the administration of justice.” Id. at RPC 8.4(d), cmt. 3.
Comment 3 also makes clear that “[I]egitimate advocacy representing the foregoing factors does
not violate paragraph (d).” Id.

Proposed Rule 8.4(g) would establish a new black-letter rule that subjects Tennessee
attorneys to professional discipline for “engag[ing] in conduct that the lawyer knows or reasonably
should know is harassment or discrimination on the basis of race, sex, religion, national origin,
ethnicity, disability, age, sexual orientation, gender identity, marital status, or socioeconomic
status in conduct related to the practice of law.” Comment 3 to the proposed rule would define
“harassment” and “discrimination” to include not only “physical conduct,” but also “verbal . . .
conduct”—better known as speech.

Several problematic features of the proposed rule warrant highlighting, First, the proposed
rule would apply not only to speech and conduct that occurs in the course of representing a client
or appearing before a judicial tribunal, but also to speech and conduct that is merely “related to
the practice of law.” (emphasis added). Comment 4 to the proposed rule explains that “[cJonduct
related to the practice of law includes representing clients; interacting with witnesses, coworkers,
court personnel, lawyers, and others while engaged in the practice of law; operating or managing
a law firm or law practice; and participating in bar association, business or social activities in
connection with the practice of law.” Far from cabining the scope of the proposed rule, comment
4 leaves no doubt that the proposed rule would apply to virtually any speech or conduct that is
even tangentially related to an individual’s status as a lawyer, including, for example, a
presentation at a CLE event, participation in a debate at an event sponsored by a law-related
organization, the publication of a law review article, and even a casual remark at dinner with law
firm colleagues.® Such speech or conduct would be “professional misconduct” even if it in no way
prejudices the administration of justice.

5 Indeed, the report that recommended adoption of Model Rule 8.4(g) to the ABA House of
Delegates explained that the rule would regulate any “conduct lawyers are permitted or required
to engage in because of their work as a lawyer,” including “activities such as law firm dinners and
other nominally social events at which lawyers are present solely because of their association with
their law firm or in connection with their practice of law.” Report to the House of Delegates 9, 11
(May 31, 2016), https://www.americanbar.org/content/dam/aba/administrative/ professional
responsibility/scepr_report_to_hod_rule_8 4 _amendments_05_31_2016_resolution_and_report_
posting.authcheckdam.pdf.



Second, the proposed rule would prohibit a broad range of “harassment or discrimination,”
including a significant amount of speech and conduct that is not currently prohibited under federal
or Tennessee antidiscrimination statutes. To the extent that federal antidiscrimination laws apply
to attorneys engaged in speech or conduct related to the practice of law, they generally apply only
in the employment and education contexts and prohibit discrimination only on the basis of race,
color, national origin, religion, sex, age, or disability. See 20 U.S.C. § 1681 (Title IX); 29 U.S.C.
§ 623 (ADEA); 29 U.S.C. § 794 (Rehabilitation Act); 42 U.S.C. § 2000d (Title VI); 42 U.S.C.
§ 2000e-2 (Title VII); 42 U.S.C. § 12112 (ADA). The Tennessee Human Rights Act similarly
applies only in certain limited areas, including employment, and prohibits discrimination only on
the basis of “race, creed, color, religion, sex, age or national origin.” Tenn. Code Ann. § 4-21-
401. Under both federal and state antidiscrimination laws, moreover, the only discrimination or
harassment that is actionable in the employment context is that which results in a materially
adverse employment action or is sufficiently severe and pervasive to create a hostile work
environment. See, e.g., White & Burlington N. & Santa Fe Ry. Co., 364 F.3d 789, 795 & n.1 (6th
Cir. 2004) (en banc) (explaining that “not just any discriminatory act by an employer constitutes
discrimination under Title VII”); Frye v. St. Thomas Health Servs., 227 S.W.3d 595, 602, 610
(Tenn. Ct. App. 2007). And the only harassment that is actionable in the education context is that
which is sufficiently severe and pervasive to effectively bar a student from receiving educational
benefits. See, e.g., Doe v. Miami Univ., 882 F.3d 579, 590 (6th Cir. 2018). Federal and state
antidiscrimination laws also explicitly protect religious freedom by exempting religious
organizations from their ambit. See, e.g., 42 U.S.C. § 2000e-1(a); Tenn. Code Ann. § 4-21-405.

Proposed Rule 8.4(g) would reach well beyond federal and state antidiscrimination laws.
For one thing, the proposed rule would prohibit any and all “harassment or discrimination”—even
that which does not result in any tangible adverse consequence and is not sufficiently severe or
pervasive to create a hostile environment. The proposed amendments to comment 3, which
attempt to clarify what constitutes “harassment or discrimination,” do nothing to alleviate this
concern. The proposed comment simply states that “discrimination includes harmful verbal or
physical conduct that manifests bias or prejudice towards others,” and “[h]arassment includes
sexual harassment and derogatory or demeaning verbal or physical conduct.” In other words, any
speech or conduct that could be considered “harmful” or “derogatory or demeaning” would
constitute professional misconduct within the meaning of the proposed rule. And while proposed
comment 3 states that “[t]he substantive law of antidiscrimination and anti-harassment statutes and
case law may guide application of paragraph (g)” (emphasis added), there is no requirement that
the scope of Proposed Rule 8.4(g) be limited in that manner.

Even more troubling, Proposed Rule 8.4(g) would prohibit “harassment or discrimination”
on the basis of characteristics that are not expressly covered by federal and state antidiscrimination
laws—namely, “sexual orientation, gender identity, marital status, [and] socioeconomic status.”
It is no secret that individuals continue to hold diverse views on issues related to sexual orientation
and gender identity, and those who hold traditional views on sexuality and gender frequently do
so because of sincerely held religious beliefs. As the U.S. Supreme Court recognized in Obergefell
v. Hodges, 135 S. Ct. 2584, 2602 (2015), for example, many who consider “same-sex marriage to
be wrong reach that conclusion based on decent and honorable religious or philosophical
premises.” By deeming as “professional misconduct” any speech that someone may view as
“harmful” or “derogatory or demeaning” toward homosexuals or transgender individuals,



Proposed Rule 8.4(g) would prevent attorneys who hold traditional views on these issues from
“engag[ing)] those who disagree with their view in an open and searching debate,” Obergefell, 135
S. Ct. at 2607.

Unlike Title VII and the Tennessee Human Rights Act, Proposed Rule 8.4(g) includes no
exception to protect religious freedom. Comment 4a to the proposed rule gives a nod to the First
Amendment by stating that paragraph (g) “does not restrict any speech or conduct not related to
the practice of law, including speech or conduct protected by the First Amendment.” As explained
below, however, nearly all speech and conduct that is “related to the practice of law” is also
protected by the First Amendment, so that explanatory comment in fact does nothing to protect
attorneys’ First Amendment rights.

Third, Proposed Rule 8.4(g) would prohibit not only speech and conduct “that the lawyer
knows . . . is harassment or discrimination,” but also that which the lawyer “reasonably should
know is harassment or discrimination.” In other words, the proposed rule would subject an
attorney to professional discipline for uttering a statement that was not actually known to be or
intended as harassing or discriminatory, simply because someone might construe it that way.

IL Proposed Rule 8.4(g) Would Violate the U.S. and Tennessee Constitutions and
Conflict with the Rules of Professional Conduct.

As a result of these and other problematic features, Proposed Rule 8.4(g) would violate the
U.S. and Tennessee Constitutions and conflict with the spirit and letter of the existing Rules of
Professional Conduct.

A, Proposed Rule 8.4(g) Would Infringe on Tennessee Attorneys’ Rights to Free
Speech, Freedom of Association, Free Exercise of Religion, and Due Process.

Proposed Rule 8.4(g) would clearly violate the First Amendment rights of Tennessee
attorneys, including their rights to free speech, freedom of expressive association, and the free
exercise of religion, and equivalent protections inder the Tennessee Constitution.’

The First Amendment prohibits the government from regulating protected speech or
expressive conduct based on its content unless the regulation is the least restrictive means of
achieving a compelling government interest. See Brown v. Entertainment Merchants Ass’n, 564
U.S. 786, 799 (2011). That most exacting level of scrutiny would apply to Proposed Rule 8.4(g)
because it regulates speech and expressive conduct that is entitled to full First Amendment
protection based on viewpoint.

¢ The Tennessee Constitution also protects the rights to free speech, freedom of expressive
association, and free exercise of religion. See Tenn. Const. art. I, § 19 (right to free speech); Tenn.
Const. art. I. § 3 (right to free exercise of religion). This Court has held that these rights are at
least as broad as those guaranteed by the First Amendment to the U.S. Constitution. See, e.g., S.
Living, Inc. v. Celauro, 789 S.W.2d 251, 253 (Tenn. 1990); Carden v. Bland, 288 S.w.2d 718,
721 (Tenn. 1956).



Expression that would be deemed discrimination or harassment on the basis of one of the
categories included in Proposed Rule 8.4(g) is entitled to robust First Amendment protection, even
though listeners may find such expression harmful or offensive. See Saxe v. State Coll. Area Sch.
Dist., 240 F.3d 200, 206 (3d Cir. 2001) (Alito, J.) (“[T]here is . . . no question that the free speech
clause protects a wide variety of speech that listeners may consider deeply offensive, including
statements that impugn another’s race or national origin or that denigrate religious beliefs.”). The
U.S. Supreme Court has made clear that, save for a few narrowly defined and historically
recognized exceptions such as obscenity and fighting words, the “‘the public expression of ideas
may not be prohibited merely because the ideas are themselves offensive to some of their hearers.””
Matal v. Tam, 137 S. Ct. 1744, 1763 (2017) (plurality opinion) (quoting Street v. New York, 394
U.S. 576, 592 (1969)); see also, e.g., Brown, 564 U.S. at 791, 798 (noting that “disgust is not a
valid basis for restricting expression™); Snyder v. Phelps, 562 U.S. 443, 458 (2011) (“[S]peech
cannot be restricted simply because it is upsetting . . . .”); Simon & Schuster, Inc. v. Members of
N.Y. State Crime Victims Bd., 502 U.S. 105, 118 (1991) (“[ T]he Government may not prohibit the
expression of an idea simply because society finds the idea itself offensive or disagreeable.”
(internal quotation marks omitted)). Indeed, the very “point of all speech protection . . . is to shield
just those choices of content that in someone’s eyes are misguided, or even hurtful.” Hurley v.
Irish-American Gay, Lesbian and Bisexual Grp. of Boston, Inc., 515 U.S. 557, 574 (1995); see
also Texas v. Johnson, 491 U.S. 397, 408 (1989) (“[A] principal function of free speech under our
system of government is to invite dispute.” (internal quotation marks omitted)).

The fact that the speech at issue is that of attorneys does not deprive it of protection under
the First Amendment. As a general matter, the expression of attorneys is entitled to full First
Amendment protection, even when the attorney is acting in his or her professional capacity. See,
e.g., In re Primus, 436 U.S. 412, 432-38 (1978) (applying strict scrutiny to invalidate on First
Amendment grounds discipline imposed on attorney for informing welfare recipient threatened
with forced sterilization that ACLU would provide free legal representation). Courts have
permitted the government to limit the speech of attorneys in only narrow circumstances, such as
when the speech pertains to a pending judicial proceeding or otherwise prejudices the
administration of justice. See Gentile v. State Bar of Nev., 501 U.S. 1030, 1072 (1991); Mezibov
v. Allen, 411 F.3d 712, 717 (6th Cir, 2005); Bd. of Prof’l Responsibility v. Slavin, 145 S.W.3d 538,
549 (Tenn. 2004).”

7 Courts have also applied a lower level of scrutiny to regulations that implicate only the
commercial speech of attorneys. See, e.g., Fla. Bar v. Went For It, Inc., 515 U.S. 618, 622-24
(1995); Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447, 455-56 (1978). Proposed Rule 8.4(g)
cannot be defended on that ground, because it reaches non-commercial speech. Some courts have
also suggested that regulations of “professional speech” should be subject to a lower level of
scrutiny. See, e.g., Pickup v. Brown, 740 F.3d 1208, 1225-29 (9th Cir. 2013). But neither the U.S.
Supreme Court, the Sixth Circuit, nor the Tennessee Supreme Court has so held. In any event,
Proposed Rule 8.4(g) is not limited to “professional speech”—that is, personalized advice to a
paying client, see, e.g., Greater Balt. Ctr. for Pregnancy Concerns, Inc. v. Mayor and City Council
of Bait., 879 F.3d 101, 109 (4th Cir. 2018)—but instead reaches speech or conduct that is merely
“related to the practice of law.”



This Court’s decision in Ramsey v. Board of Professional Responsibility, 771 S.W.2d 116
(Tenn. 1989), is particularly instructive. There, a District Attorney General’s law license was
suspended because he made remarks to the media that were critical of the judicial system. This
Court held that the disciplinary sanctions violated the First Amendment because the attorney’s
remarks, though “disrespectful and in bad taste,” wete protected expression. Id. at 122. This Court
made clear that “[a] lawyer has every right to criticize court proceedings and the judges and courts
of this State after a case is concluded,” as long as those statements are not false. Id. at 122. Were
the rule otherwise, this Court explained, it would “close the mouths of those best able to give
advice, who might deem it their duty to speak disparagingly.” Id. at 121. Proposed Rule 8.4(g) is
not limited to speech and conduct that pertains to a pending judicial proceeding or that actually
prejudices the administration of justice; rather, it reaches all speech and conduct in any way
“related to the practice of law”—speech that is entitled to full First Amendment protection.

Proposed Rule 8.4(g) would not only regulate speech that is protected by the First
Amendment, but it would also do so on the basis of viewpoint. But “it is axiomatic that the
government may not regulate speech based on its substantive content or the message it conveys.”
Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 828 (1995). “When the
government targets not subject matter, but particular views taken by speakers on a subject, the
violation of the First Amendment is all the more blatant.” Id. at 829 (referring to “[v]iewpoint
discrimination” as “an egregious form of content discrimination”). Proposed Rule 8.4(g)
discriminates based on viewpoint because it would permit certain expression that is laudatory of a
person’s race, sex, religion, or other protected characteristic, while prohibiting expression that is
“derogatory or demeaning” of that characteristic. Indeed, proposed comment 4 makes clear that
“[1Jawyers may engage in conduct undertaken to promote diversity and inclusion without violating
this Rule.” (emphasis added). Like the trademark disparagement clause that the U.S. Supreme
Court invalidated on First Amendment grounds in Matal, Proposed Rule 8.4(g) “mandat(es]
positivity.” 137 S. Ct. at 1766 (Kennedy, J., concurring in part and concurring in the judgment).

Because Proposed Rule 8.4(g) would regulate protected speech based on its viewpoint, it
would be “presumptively unconstitutional” and could be upheld only if it were narrowly tailored
to further a compelling government interest. Rosenberger, 515 U.S, at 830. But the proposed rule
could not satisfy that exacting scrutiny. Even assuming that the government has a compelling
interest in preventing discrimination in particular contexts such as employment or education, see
Saxe, 240 F.3d at 209, or in protecting the administration of justice, Proposed Rule 8.4(g) is not
narrowly tailored to further those interests because it would reach all speech and conduct in any
way “related to the practice of law,” regardiess of the particular context in which the expression
occurs or whether it actually interferes with the administration of justice.

Indeed, the Joint Petition does not establish empirically or otherwise any actual need for
the proposed rule. The section of the Joint Petition titled “the need for proposed rule 8.4(g)” does
not document any instances of harassment or discrimination brought to the attention of the BPR
or TBR. Nor does it explain in what way discriminatory or harassing speech by attorneys harms
the legal profession or the administration of justice. It simply agrees with the ABA House of
Delegates’ ipse dixit that the proposed rule is “in the public’s interest” and “in the profession’s
interest.” Joint Petition 2 (internal quotation marks omitted).



Even if discrete applications of Proposed Rule 8.4(g) could be upheld—for example, a
discriminatory comment made during judicial proceedings that actually prejudices the
administration of justice—the rule would still be subject to facial invalidation because it is
unconstitutionally overbroad. A law may be invalidated under the First Amendment overbreadth
doctrine “if a substantial number of its applications are unconstitutional, judged in relation to the
statute’s plainly legitimate sweep.” United States v. Stevens, 559 U.S. 460, 473 (2010) (internal
quotation marks omitted). The “reason for th{at] special rule in First Amendment cases is apparent:
An overbroad statute might serve to chill protected speech.” Bates v. State Bar of Ariz., 433 U.S.
350, 380 (1977). A person “might choose not to speak because of uncertainty whether his claim
of privilege would prevail if challenged.” Id. The overbreadth doctrine “reflects the conclusion
that the possible harm to society from allowing unprotected speech to go unpunished is outweighed
by the possibility that protected speech will be muted.” Id.

Because Proposed Rule 8.4(g) would apply to any “harassment or discrimination” on the
basis of a protected characteristic, including a single comment that someone may find “harmful”
or “derogatory or demeaning,” that is in any way “related to the practice of law,” including remarks
made at CLE events, debates, and in other contexts that do not involve the representation of a client
or interaction with a judicial tribunal,® it would sweep in a substantial amount of attorney speech
that poses no threat to any government interest that might conceivably justify the statute. Even if
the BPR may ultimately decide not to impose disciplinary sanctions on the basis of such speech,
or a court may ultimately invalidate on First Amendment grounds any sanction imposed, the fact
that the rule on its face would apply to speech of that nature would undoubtedly chill attorneys
from engaging in speech in the first place. But this Court has cautioned that “we must ensure that
lawyer discipline, as found in Rule 8 of the Rules of [Professional Conduct], does not create a
chilling effect on First Amendment Rights.” Ramsey, 771 S.W.2d at 121.

Proposed Rule 8.4(g) also suffers from a related problem: the terms “harassment,”
“discrimination,” “reasonably should know,” “related to the practice of law,” and “legitimate
advice or advocacy” are impermissibly vague under the Due Process Clause. “A fundamental
principle in our legal system is that laws which regulate persons or entities must give fair notice
of conduct that is forbidden or required.” F.C.C. v. Fox Television Stations, Inc., 567 U.S. 239,
253 (2012). To comport with the requirements of due process, a regulation must “provide a person
of ordinary intelligence fair notice of what is prohibited.”” Id. (quoting United States v. Williams,
553 U.S. 285, 304 (2008)). But how is an attorney to know whether certain speech or conduct will
be deemed harassing or discriminatory under the rule? Or whether certain speech or conduct will
be deemed sufficiently “related to the practice of law” to fall within the ambit of the proposed
rule? Determining whether an attorney “knows” or “reasonably should know” that the speech is
harassing or discriminatory would require speculating about whether someone might view the
speech as “harmful” or “derogatory or demeaning.” Is an attorney who participates in a debate on
income inequality engaging in discrimination based on socioeconomic status when he makes a
negative remark about the “one percent”? How about an attorney who comments at a CLE on

§ Even statements made by an attorney as a political candidate or a member of the General
Assembly could be deemed sufficiently “related to the practice of law” to fall within the scope of
Proposed Rule 8.4(g). So too could statements made by an attorney in his or her capacity as a
member of the board of a nonprofit or religious organization.
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immigration law that illegal immigration is draining public resources? Is that attorney
discriminating on the basis of national origin? The vagueness of the proposed rule only
exacerbates its chilling effect on attorney speech. See id. at 254.

Clarity of regulation is important not only for regulated parties, but also “so that those
enforcing the law do not act in an arbitrary or discriminatory way.” Id. at 253; see also Davis-
Kidd Booksellers, Inc. v. McWherter, 866 S.W.2d 520, 532 (Tenn. 1993) (“[T]he more important
aspect of the vagueness doctrine is not actual notice, but . . . the requirement that a legislature
establish minimum guidelines to govern law enforcement™). The lack of clarity in Proposed Rule
8.4(g)’s terms creates a substantial risk that determinations about whether expression is prohibited
will be guided by the “personal predilections” of enforcement authorities rather than the text of the
rule. Kolender v. Lawson, 461 U.S. 352, 356 (1983) (internal quotation marks omitted). In fact,
the proposed rule would effectively require enforcement authorities to be guided by their “personal
predilections” because whether a statement is “harmful” or “derogatory or demeaning” depends
on the subjective reaction of the listener. See, e.g., Dambrot v. Cen. Mich. Univ., 55 F.3d 1177,
1184 (6th Cir. 1995) (invalidating university “discriminatory harassment” policy on vagueness
grounds because “in order to determine what conduct will be considered ‘negative’ or ‘offensive’
by the university, one must make a subjective reference”). Especially in today’s climate, those
subjective reactions can vary widely. See id. (observing that “different people find different things
offensive”),

Proposed Rule 8.4(g) would also infringe on the First Amendment right of Tennessee
attorneys to engage in expressive association, The First Amendment protects an individual’s “right
to associate with others in pursuit of a wide variety of political, social, economic, educational,
religious, and cultural ends.” Boy Scouts of Am. v. Dale, 530 U.S. 640, 647 (2000). That right is
“crucial in preventing the majority from imposing its views on groups that would rather express
other, perhaps unpopular, ideas.” Id. at 647-48. Proposed Rule 8.4(g) is sufficiently broad that
even membership in an organization that espouses views that some may consider “harmful” or
“derogatory or demeaning” could be deemed “conduct related to the practice of law” that is
“harassing or discriminatory.” In this respect, the proposed rule is far broader than Rule 3.6 of the
Code of Judicial Conduct. The latter rule prohibits a judge from “hold[ing] membership in any
organization that practices invidious discrimination on the basis of race, sex, gender, religion,
national origin, ethnicity, or sexual orientation,” but comment 4 to the rule makes clear that “[a]
judge’s membership in a religious organization as a lawful exercise of the freedom of religion is
not a violation” of the rule. Tenn. Sup. Ct. R. 10, CJC 3.6(A) & cmt. 4. Proposed Rule 8.4(g), by
contrast, is not limited to “invidious” discrimination and contains no exception for membership in
a religious organization.

Because Proposed Rule 8.4(g) includes no exception for speech or conduct that is
motivated by one’s religious beliefs, it would also interfere with attorneys’ First Amendment right
to the free exercise of religion. Indeed, by expressly prohibiting harassment or discrimination
based on “sexual orientation” and “gender identity,” the proposed rule appears designed to target
those holding traditional views on controversial matters such as sexuality and gender—views that
are often “based on decent and honorable religious or philosophical premises,” Obergefell, 135 S.
Ct. at 2602. It is well settled that the Free Exercise Clause protects not only the right to believe,
but also the right to act according to those beliefs. See, e.g., Emp’t Div., Dep’t of Human Res. of



Or. v. Smith, 494 U.S. 872, 877 (1990) (explaining that “the ‘exercise of religion’ often involves
not only belief and profession but the performance of (or abstention from) physical acts”). While
gathering for worship with a particular religious group is unlikely to be deemed conduct “related
to the practice of law,” serving as a member of the board of a religious organization, participating
in groups such as the Christian Legal Society, or even speaking about how one’s religious beliefs
influence one’s work as an attorney may well be. The proposed rule may also violate Tennessee’s
Religious Freedom Restoration Act, which prohibits the government from “substantially
burden{ing] a person’s free exercise of religion even if the burden results from a rule of general
applicability,” unless the burden is the least restrictive means of furthering a compelling
government interest. Tenn. Code Ann. § 4-1-407(c).

The Joint Petition asserts that Proposed Rule 8.4(g) addresses the First Amendment
concerns that have plagued ABA Model Rule 8.4(g) by adding an additional sentence to comment
4 and a new comment 4a. Joint Petition 6-7. But these supposed improvements in fact do nothing
to increase protection for attorneys’ First Amendment rights. The new sentence in comment 4
provides that “[l]egitimate advocacy protected by Section (g) includes advocacy in any conduct
related to the practice of the law, including circumstances where a lawyer is not representing a
client and outside traditional settings where a lawyer acts as an advocate, such as litigation.” But
proposed section (g) itself states only that “[t]his paragraph does not preclude legitimate advice or
advocacy consistent with these Rules.” (emphasis added). So even if “legitimate advocacy”
includes advocacy both in the course of representing a client and in other contexts, such advocacy
is allowed only if it is otherwise consistent with Proposed Rule 8.4(g)—i.e., only if it does not
constitute harassment or discrimination based on a protected characteristic. That circular
exception is no exception at all. Moreover, the proposed rule nowhere defines what constitutes
“legitimate” advocacy; the BPR would presumably get to draw the line between legitimate and
illegitimate advocacy, creating a further risk that advocacy of controversial or politically incorrect
positions would be deemed harassment or discrimination that constitutes professional misconduct.

Proposed comment 4a is likewise of no help. It provides that “Section (g) does not restrict
any speech or conduct not related to the practice of law, including speech or conduct protected by
the First Amendment. Thus, a lawyer’s speech or conduct unrelated to the practice of law cannot
violate this Section.” All that comment 4a does, in other words, is reiterate that the proposed rule
reaches all speech and conduct that is related to the practice of law. But that is the very feature of
the proposed rule that gives rise to many of its First Amendment problems. The comment rests on
the same erroneous premise as the proposed rule itself: that attorney speech and conduct that is
related to the practice of law is not protected by the First Amendment. As explained above, that
is simply not the case. Attorney speech, even speech that is connected with the practice of law,
ordinarily is entitled to full First Amendment protection.

The Joint Petition asserts that Proposed Rule 8.4(g) is consistent with the First Amendment
because it “leaves a sphere of private thought and private activity for which lawyers will remain
free from regulatory scrutiny.” Joint Petition 6 (emphasis added). That statement is alarming. It
makes clear that the goal of the proposed rule is to subject to regulatory scrutiny all attorney
expression that is in any way connected with the practice of law. That approach is wholly
inconsistent with the First Amendment.
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B. Proposed Rule 8.4(g) Would Conflict with the Rules of Professional Conduct.

In addition to violating the constitutional rights of Tennessee attorneys, Proposed Rule
8.4(g) would also conflict in numerous respects with the spirit and letter of the existing Rules of
Professional Conduct. Most fundamentally, the proposed rule would disregard the traditional
goals of professional regulation by “open[ing] up for liability an entirely new realm of conduct
unrelated to the actual practice of law or a lawyer’s fitness to practice, and not connected with the
administration of justice.” Blackman, supra, at 252. Even violations of criminal law are left
unregulated by the Rules of Professional Conduct when they do not “reflect[] adversely on the
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.” Tenn. Sup. Ct. R. 8,
RPC 8.4(b). But Proposed Rule 8.4(g) would subject attorneys to professional discipline for
speech or conduct that violates neither federal nor state antidiscrimination laws and has no bearing
on fitness to practice law or the administration of justice.

The proposed rule also threatens to interfere with an attorney’s broad discretion to decide
which clients to represent. While the proposed rule states that it “does not limit the ability of a
lawyer to accept, decline, or withdraw from a representation in accordance with RPC 1.16,” the
latter rule only addresses the circumstances in which an attorney is required to decline or withdraw
from representation. An attorney who would prefer not to represent a client because the attorney
disagrees with the position the client is advocating, but is not required under Rule 1.16 to decline
the representation, may be accused of discriminating against the client under Proposed Rule 8.4(g)
Take, for example, an attorney who declines to represent a corporate executive because the
attorney believes corporate executives are responsible for the rising income inequality in our
country. Would that attorney have discriminated based on socioeconomic status? While the
attorney may be able to contend that his or her personal views concerning the client’s wealth
created a “conflict of interest” that prevented representation under the Rule of Professional
Conduct 1.7, it is far from clear how the seeming tension between that rule and Proposed Rule
8.4(g) would be resolved.

The proposed rule may also chill attorneys from representing clients who wish to advocate
positions that could be considered harassment or discrimination based on a protected characteristic,
or at least from doing so zealously as required by the Rules of Professional Conduct. The proposed
rule states that it “does not preclude legitimate advice or advocacy consistent with these Rules,”
but, as noted above, the “consistent with these Rules” qualifier renders that circular exception
meaningless. Comment 5d to the proposed rule states that “[a] lawyer’s representation of a client
does not constitute an endorsement by the lawyer of the client’s views or activities.” While that
clarification may provide some comfort that an attorney’s representation of a client will not be
deemed harassment or discrimination, it is largely duplicative of existing Rule of Professional
Conduct 1.2 and, if anything, adds to the uncertainty regarding whether an attorney’s decision not
to represent a client could subject the attorney to discipline.

More generally, the proposed rule infringes on the ability of attorneys to practice law in
accordance with their religious, moral, and political beliefs. Yet the Rules of Professional Conduct
make clear that lawyers should be “guided by personal conscience” and informed by “moral and
ethical considerations.” Tenn. Sup. Ct. R, 8, RPC Preamble and Scope; see also id. at RPC 2.1
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(“In rendering advice, a lawyer may refer not only to law but to other considerations such as moral,
economic, social, and political factors that may be relevant to the client’s situation.”).

* * *

Because Proposed Rule 8.4(g) would violate the constitutional rights of Tennessee
attorneys and conflict with the existing Rules of Professional Conduct, it is incumbent on the
Office of the Attorney General to urge this Court to reject its adoption.” The existing Rules of
Professional Conduct are sufficient to provide for the discipline of attorneys whose expressions of
“bias or prejudice” are in fact “prejudicial to the administration of justice.” Tenn. Sup. Ct. R. 8,
RPC 8.4, cmt. 3. And existing federal and state antidiscrimination laws may provide recourse for
individuals who are subjected to discrimination or harassment by attorneys in the workplace or in
educational institutions. To the extent that the Joint Petition seeks to suppress speech on
controversial issues such as same-sex marriage or gender identity, it is directly contrary to the First
Amendment principle that the remedy for speech with which one disagrees is “more speech, not
enforced silence.” Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).
“Society has the right and civic duty to engage in open, dynamic, rational discourse.” United
States v. Alvarez, 567 U.S. 709, 728 (2012). As members of a highly educated profession,
attorneys are uniquely equipped to engage in informed debate on these and other important issues.
Such debate should be encouraged, not silenced.

Sincerely,

- 7//méuu— véf-ja:?ﬁ

Herbert H. Slatery III
Attorney General and Reporter

9 The Attorneys General of Louisiana, South Carolina, and Texas have likewise concluded that
ABA Model Rule 8.4(g) would violate the First Amendment and Due Process Clause. See La.
Att’y Gen. Op. 17-0114 (Sept. 8, 2017); S.C. Att’y Gen. Op. on Constitutionality of ABA Model
Rule 8.4(g) (May 1, 2017); Tex. Att’y Gen. Op. KP-0123 (Dec. 20, 2016).
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SCOTT BALES JANET JOHNSON
CLERK OF THE COURT

CHIEF JUSTICE

Supreme Court

STATE OF ARIZONA
ARIZONA STATE COURTS BUILDING
1501 WEST WASHINGTON STREET, SUITE 402
PHOENIX, ARIZONA 85007-3231

TELEPHONE: (602) 452-3396

August 30, 2018

RE: RULE 42, ER 8.4, RULES OF THE SUPREME COURT
Arizona Supreme Court No. R-17-0032

GREETINGS:

by the Supreme Court of the State

The following action was taken
in regard to the above-referenced

of Arizona on August 27, 2018,
cause:

WOULD AMEND RULE 42, ETHICAL RULE 8.4, RULES OF THE SUPREME
COURT TO ADD LANGUAGE ADOPTED BY THE ABA IN MODEL RULE 8.4 AS IT

APPLIES TO NON-DISCRIMINATION

ORDERED: Petition to Amend Rule 42, Ethical Rule 8.4, Rules of
the Supreme Court = DENIED.

To find a copy of the minutes and orders click here.

Janet Johnson, Clerk


http://www.azcourts.gov/rules/RuleAmendmentsfromRecentRulesAgenda(s).aspx

Arizona Supreme Court No.

Page 2 of 2

TO:

Dianne Post

David Nammo
Kimberlee Wood Colby
Mark C Schmitt
John J Bouma
Andrew F Halaby
Lindsay L Short
David Marhoffer
Eugene Volokh

Josh Smith

Stephen W Baum

Jay M Allen

Marc J Randazza
Daniel Shumay
Nathan B Hannah
Josh Blackman
Robert J Hommel
Amelia C Cramer
Martin Lynch
Joshua McCaig
Hawar Sabir
Michael Valenzuela
Jean Rukkila

David J Euchner
Patricia A Sallen
Ethan Rice

William M Hardin
Steven W Fitschen
Timothy Sandefur
Christina Sandefur
Jonathan Matthew Riches
Jonathan Matthew Riches
Aditya Dynar
Veronica Thorson
John J Park

Mark C Faull
Angelina B Nguyen
Rebekah Browder
Mauricio Hernandez
Samuel D Green
Bradley S Abramson
James Campbell

jd

R-17-0032
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THE STATE OF IDAHO
SUPREME COURT

P.O. BOX 83720

ROGER S.
GER S. BURDICK BOISE, IDAHO 83720-0101

JUSTICE (208) 334-3464
rburdick@idcourts. net
RECEIVED
SEP 10 2018
September 02018 IDAHO STATE BAR

Diane Minnich
Executive Director, ISB
P.O. Box 895

Boise, ID 83701

Dear Diane:

This is official notice that the Court voted not to adopt Resolution 17-01 proposing an
amendment Idaho Rule of Professional Conduct 8.4.

The Court had studied and debated this Resolution for months and continued the matter so our
new justices could be fully apprised. In addition to the Justices’ own research the Court allowed
input from supporters and objectors. The final vote mirrored the close division of the Bar and
society. The final vote was 3-2.

Members of the Court encourage the Idaho State Bar to revisit this matter in hopes of narrowing
the rule to comport with new United States Supreme Court cases.

I know the ISB and its representatives have labored intensively about this issue and we thank you

for your diligence and commitment.

Sincerely,

2 = et &

Roger S. Burdick
Chief Justice
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[#.The Washington Post

The Volokh Conspiracy Opinion

Texas AG: Lawyer speech code proposed by American Bar
Association would violate the First Amendment

By Eugene Volokh

From today’s Texas Attorney General Opinion No. KP-0123 (case citations omitted):

In August of 2016, the ABA House of Delegates amended Model Rule 8.4 to add subsection (g), which provides

that it is professional misconduct for a lawyer to:

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the
basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital
status or socioeconomic status in conduct related to the practice of law. This paragraph does not limit the
ability of a lawyer to accept, decline, or withdraw from a representation in accordance with Rule 1.16. This

paragraph does not preclude legitimate advice or advocacy consistent with these Rules.
Two comments relevant to subsection (g) were also added to the Rule:

[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine confidence in the legal
profession and the legal system. Such discrimination includes harmful verbal or physical conduct that
manifests bias or prejudice towards others. Harassment includes sexual harassment and derogatory or

demeaning verbal or physical conduct. ...

[4] Conduct related to the practice of law includes representing clients; interacting with witnesses, coworkers,
court personnel, lawyers and others while engaged in the practice of law; operating or managing a law firm or
law practice; and participating in bar association, business or social activities in connection with the practice of
law. Lawyers may engage in conduct undertaken to promote diversity and inclusion without violating this Rule
by, for example, implementing initiatives aimed at recruiting, hiring, retaining and advancing diverse

employees or sponsoring diverse law student organizations.

[TThe Texas Supreme Court has not adopted Model Rule 8.4(g), and it is not currently part of the Texas Rules.
However, if the State were to adopt Model Rule 8.4(g), its provisions raise serious concerns about the
constitutionality of the restrictions it would place on members of the State Bar and the resulting harm to the

clients they represent.

A court would likely conclude that Model Rule 8.4(g) infringes upon the free speech rights of

members of the State Bar.



... Model Rule 8.4(g) would severely restrict attorneys’ ability to engage in meaningful debate on a range of

important social and political issues.

While decisions of the United States Supreme Court have concluded that an attorney’s free speech rights are
circumscribed to some degree in the courtroom during a judicial proceeding and outside the courtroom when
speaking about a pending case, Model Rule 8.4(g) extends far beyond the context of a judicial proceeding to
restrict speech or conduct in any instance when it is “related to the practice of law” [including, among other
things,] ... [“]participating in bar association, business or social activities in connection with the practice of law.
[“] Given the broad nature of this rule, a court could apply it to an attorney’s participation in a continuing legal

education panel discussion, authoring a law review article, or informal conversations at a bar association event.

One commentator [Prof. Ron Rotunda] has suggested, for example, that at a bar meeting dealing with
proposals to curb police excessiveness, a lawyer’s statement, “Blue lives [i.e., police] matter, and we should be
more concerned about black-on-black crime,” could be subject to discipline under Model Rule 8.4(g). In the
same way, candid dialogues about illegal immigration, same-sex marriage, or restrictions on bathroom usage
will likely involve discussions about national origin, sexual orientation, and gender identity. Model Rule 8.4(g)
would subject many participants in such dialogue to discipline, and it will therefore suppress thoughtful and

complete exchanges about these complex issues....

A court would likely conclude that Model Rule 8.4(g) infringes upon an attorney’s First

Amendment right to free exercise of religion.

Model Rule 8.4(g) could also be applied to restrict an attorney’s religious liberty and prohibit an attorney from
zealously representing faith-based groups. For example, in the same sex marriage context, the U.S. Supreme
Court has emphasized that “religions, and those who adhere to religious doctrines, may continue to advocate
with utmost, sincere conviction that, by divine precepts, same-sex marriage should not be condoned.” The

Court has further encouraged “an open and searching debate” on the issue.

However, operation of Model Rule 8.4(g) would stifle such a debate within the legal community for fear of
disciplinary reprimand and would likely result in some attorneys declining to represent clients involved in this
issue for fear of disciplinary action. If an individual takes an action based on a sincerely-held religious belief
and is sued for doing so, an attorney may be unwilling to represent that client in court for fear of being accused
of discrimination under the rule. “[D]isciplinary rules governing the legal profession cannot punish activity
protected by the First Amendment.” Given that Model Rule 8.4(g) attempts to do so, a court would likely

conclude that it is unconstitutional.

A court would likely conclude that Model Rule 8.4(g) infringes upon an attorney’s right to

freedom of association.

“[TJmplicit in the right to engage in activities protected by the First Amendment [is] a corresponding right to

associate with others in pursuit of a wide variety of political, social, economic, educational, religious, and



cultural ends.” “This right is crucial in preventing the majority from imposing its views on groups that would
rather express other, perhaps unpopular, ideas.” Contrary to this constitutionally protected right, however,
Model Rule 8.4(g) could be applied to restrict an attorney’s freedom to associate with a number of political,

social, or religious legal organizations.

The Rule applies to an attorney’s participation in “business or social activities in connection with the practice of
law.” Many attorneys belong to faith-based legal organizations, such as a Christian Legal Society, a Jewish
Legal Society, or a Muslim Legal Society, but Model Rule 8.4(g) could curtail such participation for fear of
discipline. In addition, a number of other legal organizations advocate for specific political or social positions
on issues related to race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender
identity, marital status, or socioeconomic status. Were Texas to adopt Model Rule 8.4(g), it would likely inhibit
attorneys’ participation in these organizations and could be applied to unduly restrict their freedom of

association. -

Because Model Rule 8.4(g) attempts to prohibit constitutionally protected activities, a court
would likely conclude it is overbroad.

An overbroad statute “sweeps within its scope a wide range of both protected and non protected expressive
activity.” ... In the First Amendment context, a court will invalidate a statute as overbroad if “a substantial

number of its applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.” ...

Like those examples discussed above, numerous scenarios exist of how the rule could be applied to significantly
infringe on the First Amendment rights of all members of the State Bar. A statute “found to be overbroad may
not be enforced at all, even against speech that could constitutionally be prohibited by a more narrowly drawn
statute.” Because Model Rule 8.4(g) substantially restricts constitutionally permissible speech and the free

exercise of religion, a court would likely conclude it is overbroad and therefore unenforceable.

As applied to specific circumstances, a court would likely also conclude that Model Rule 8.4(g) is void for

vagueness.

... Model Rule 8.4(g) lacks clear meaning and is capable of infringing upon multiple constitutionally protected
rights, and it is therefore likely to be found vague. In particular, the phrase “conduct related to the practice of
law,” while defined to some extent by the comment, still lacks sufficient specificity to understand what conduct
is included and therefore “has the potential to chill some protected expression” by not defining the prohibited

conduct with clarity.

Also, the rule prohibits “discrimination” without clarifying whether it is limited to unlawful discrimination or
extends to otherwise lawful conduct. It prohibits “harassment” without a clear definition to determine what
conduct is or is not harassing. And it specifically protects “legitimate advice or advocacy consistent with these

Rules” but does not provide any standard by which to determine what advice is or is not legitimate. Each of



these unclear terms leave Model Rule 8.4(g) open to invalidation on vagueness grounds as applied to specific

circumstances.

The Texas Rules of Disciplinary Conduct sufficiently address attorney misconduct to prohibit unlawful

discrimination.

Multiple aspects of Model Rule 8.4(g) present serious constitutional concerns that would likely result in its
invalidation by a court. The Texas Disciplinary Rules of Professional Conduct, on the other hand, already
address issues of attorney discrimination through narrower language that provides better clarification about

the conduct prescribed. Texas Disciplinary Rule of Professional Conduct 5.08 provides:

(a) A lawyer shall not willfully, in connection with an adjudicatory proceeding, except as provided in
paragraph (b), manifest, by words or conduct, bias or prejudice based on race, color, national origin, religion,
disability, age, sex, or sexual orientation towards any person involved in that proceeding in any capacity
[emphasis added —EV].

(b) Paragraph (a) does not apply to a lawyer’s decision whether to represent a particular person in connection
with an adjudicatory proceeding, nor to the process of jury selection, nor to communications protected as
“confidential information” under these Rules. It also does not preclude advocacy in connection with an

adjudicatory proceeding involving any of the factors set out in paragraph (a) if that advocacy:
is necessary in order to address any substantive or procedural issues raised in the proceeding; and

is conducted in conformity with applicable rulings and orders of a tribunal and applicable rules of practice and

procedure.

Model Rule 8.4(g) is therefore unnecessary to protect against prohibited discrimination in this State, and were

it to be adopted, a court would likely invalidate it as unconstitutional.
Summary

A court would likely conclude that the American Bar Association’s Model Rule of Professional Conduct 8.4(g),
if adopted in Texas, would unconstitutionally restrict freedom of speech, free exercise of religion, and freedom
of association for members of the State Bar. In addition, a court would likely conclude that it was overbroad

and void for vagueness.

I’'m very glad to see this, and I particularly agree with the free speech conclusion. Here’s an excerpt from a
comment that I submitted to the Texas AG’s office during the public comments period, which discusses the free

speech issue in more detail:

[Say] that some lawyers put on a Continuing Legal Education event that included a debate on same-sex
marriage, or on whether there should be limits on immigration from Muslim countries, or on whether people

should be allowed to use the bathrooms that correspond to their gender identity rather than their biological



sex. In the process, unsurprisingly, the debater on one side says something critical of gays, Muslims or

transgender people. Under the Rule, the debater could well be disciplined by the state bar:

1. He has engaged in “verbal ... conduct” that “manifests bias or prejudice” toward gays, Muslims, or

transgender people.
2. Some people view such statements as “harmful”; those people may well include bar authorities.

3. This was done in an activity “in connection with the practice of law,” a Continuing Legal Education event.

(The event could also be a bar activity, if it’s organized through a local bar association, or a business activity.)

4. The statement isn’t about one person in particular (though it could be — say the debater says something
critical about a specific political activist or religious figure based on that person’s sexual orientation, religion or
gender identity). But “anti-harassment ... case law” has read “harassment” as potentially covering statements
that are offensive to a group generally, even when they aren’t said to or about a particular offended person. See,
e.g., Sherman K. v. Brennan, EEOC DOC 0120142089, 2016 WL 3662608 (EEOC) (coworkers’ wearing
Confederate flag T-shirts on occasion constituted racial harassment); Shelton D. v. Brennan, EEOC DOC
0520140441, 2016 WL 3361228 (EEOC) (remanding for factfinding on whether coworker’s repeatedly wearing
cap with “Don’t Tread On Me” flag constituted racial harassment); Doe v. City of New York, 583 F. Supp. 2d
444 (S.D.N.Y. 2008) (concluding that e-mails condemning Muslims and Arabs as supporters of terrorism
constituted religious and racial harassment); Pakizegi v. First Nat’l Bank, 831 F. Supp. 901, 908 (D. Mass.
1993) (describing an employee’s posting a photograph of the Ayatollah Khomeni and another “of an American
flag burning in Iran” in his own cubicle as potentially “national-origin harassment” of coworkers who see the
photographs). And the rule is broad enough to cover statements about “others” as groups and not just as

individuals.

Indeed, one of the comments to the rule originally read “Harassment includes sexual harassment and
derogatory or demeaning verbal or physical conduct towards a person who is, or is perceived to be, a member
of one of the groups.” But the italicized text was deleted, further reaffirming that the statement doesn’t have to

be focused on any particular person.

Or say that you're at a lawyer social activity, such as a local bar dinner, and say that you get into a discussion
with people around the table about such matters — Islam, evangelical Christianity, black-on-black crime, illegal
immigration, differences between the sexes, same-sex marriage, restrictions on the use of bathrooms, the
alleged misdeeds of the 1 percent, the cultural causes of poverty in many households, and so on. One of the

people is offended and files a bar complaint.

Again, you've engaged in “verbal ... conduct” that the bar may see as “manifest[ing] bias or prejudice” and thus
as “harmful.” This was at a “social activit[y] in connection with the practice of law.” The State Bar, if it adopts

the Rule, might thus discipline you for your “harassment.” And, of course, the speech restrictions are overtly



viewpoint-based: If you express pro-equality viewpoints, you're fine; if you express the contrary viewpoints,

you're risking disciplinary action.

This goes well beyond Texas Disciplinary Rule of Professional Conduct 5.08, which bans manifesting bias or
prejudice only “in connection with an adjudicatory proceeding,” and the rules in other states, which bar
discrimination and harassment when they are “prejudicial to the administration of justice.” See, e.g., Ariz.
Rules of Prof. Conduct 8.4 Comment. Courts and the bar can legitimately protect the administration of justice
from interference, even by, for instance, restricting the speech of lawyers in the courtroom or in depositions.
But the ABA proposal deliberately goes vastly beyond such narrow restrictions, to apply even to “social

activities.”

The ABA proposal also goes beyond existing hostile-work-environment harassment law under Title VII and
similar state statutes. That law itself poses potential First Amendment problems if applied too broadly. See,
e.g., DeAngelis v. El Paso Mun. Police Officers Ass’n, 51 F.3d 591 (5th Cir. 1995) (“Where pure expression is
involved, Title VII steers into the territory of the First Amendment.”) (dictum); Rodriguez v. Maricopa County
Comm. Coll. Dist., 605 F.3d 703 (9th Cir. 2010) (“There is no categorical ‘harassment exception’ to the First
Amendment’s free speech clause.”) (quoting Saxe v. State Coll. Area School Dist., 240 F.3d 200, 204 (3d Cir
2001) (Alito, J.)). But in most states, harassment law doesn’t include sexual orientation, gender identity,
marital status, or socioeconomic status. It also generally doesn’t cover social activities at which coworkers
aren’t present — but under the proposed rule, even a solo practitioner could face discipline because something

that he said at a law-related function offended someone employed by some other law firm.

Hostile-work-environment harassment law is also often defended (though in my view that defense is
inadequate) on the grounds that it’s limited to speech that is so “severe or pervasive” that it creates an
“offensive work environment.” This proposed rule conspicuously omits any such limitation. Though the
provision that “anti-harassment ... case law may guide application of paragraph (g)” might be seen as implicitly
incorporating a “severe or pervasive” requirement, that’s not at all clear: That provision says only that the anti-
harassment case law “may guide” the interpretation of the rule, and in any event the language of paragraph (g)

seems to cover any “harmful verbal ... conduct,” including isolated statements.

Many people pointed out possible problems with this proposed rule — yet the ABA adopted it with only minor
changes that do nothing to limit the rule’s effect on speech. My inference is that the ABA wants to do exactly
what the text calls for: limit lawyers’ expression of viewpoints that it disapproves of. I hope that Texas,

consistently with the First Amendment, rejects such a restriction on constitutionally protected speech.

190 Comments

Eugene Volokh
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@he Washington Post

Others cover stories. We uncover them.

Limited time offer: Get unlimited digital access for less than $1/week.

Send me this offer

Already a subscriber? Sign in



	Coulter
	Fesler, Andrew
	Johnson, Brent
	Rubens, John
	Scardina, Jessica
	Warner, Deon
	Yates, Jessica
	FALA Comment in Opposition to Rule 8.4(i)
	Combined exhibits to FALA letter
	Exhibit 1
	Exhibit 2
	Exhibit 3
	Exhibit 4
	Exhibit 5
	Exhibit 6
	Exhibit 7
	Exhibit 8




