Proposal 22-06

Offered by the Illinois State Bar Association

RULE 8.4: MISCONDUCT
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another.

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness,
or fitness as a lawyer in other respects.

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
(d) engage in conduct that is prejudicial to the administration of justice.

(e) state or imply an ability to influence improperly a government agency or official or to
achieve results by means that violate the Rules of Professional Conduct or other law.

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law. Nor shall a lawyer give or lend anything of value to
a judge, official, or employee of a tribunal, except those gifts or loans that a judge or a
member of the judge’s family may receive under Canon 3, Rule 3.13, of the Illinois Code
of Judicial Conduct of 2023. Permissible campaign contributions to a judge or candidate
for judicial office may be made only by check, draft, or other instrument payable to or to
the order of an entity that the lawyer reasonably believes to be a political committee
supporting such judge or candidate. Provision of volunteer services by a lawyer to a
political committee shall not be deemed to violate this paragraph.

(g) present, participate in presenting, or threaten to present criminal or professional
disciplinary charges to obtain an advantage in a civil matter.

(h) enter into an agreement with a client or former client limiting or purporting to limit
the right of the client or former client to file or pursue any complaint before the Illinois
Attorney Registration and Disciplinary Commission.

(1) avoid in bad faith the repayment of an education loan guaranteed by the Illinois
Student Assistance Commission or other governmental entity. The lawful discharge of an
education loan in a bankruptcy proceeding shall not constitute bad faith under this
paragraph, but the discharge shall not preclude a review of the lawyer’s conduct to
determine if it constitutes bad faith.

(j) engage in conduct in the practice of law that the lawyer knows or reasonably should
know is harassment or discrimination on the basis of race, color, ancestry, sex, religion,
national origin, ethnicity, disability, age. sexual orientation, gender identity, gender

expression,




marital status, military or veteran status, pregnancy, or socioeconomic status. This
paragraph does not limit the ability of a lawyer to accept, decline, or, in accordance with
Rule 1.16, withdraw from a representation. This paragraph does not preclude or limit the
giving of advice, assistance, or advocacy consistent with these Rules. s#olate-a-federal;

(k) if the lawyer holds public office:

(1) use that office to obtain, or attempt to obtain, a special advantage in a
legislative matter for a client under circumstances where the lawyer knows or
reasonably should know that such action is not in the public interest;

(2) use that office to influence, or attempt to influence, a tribunal to act in favor of
a client; or

(3) represent any client, including a municipal corporation or other public body, in
the promotion or defeat of legislative or other proposals pending before the public
body of which such lawyer is a member or by which such lawyer is employed.

Adopted July 1, 2009, effective January 1, 2010; amended May 25, 2022, eff. immediately;

amended Dec. 30, 2022, eff. Jan. 1, 2023.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of

Professional Conduct, knowingly assist or induce another to do so or do so through the acts of
another, as when they request or instruct an agent to do so on the lawyer’s behalf. Paragraph (a),
however, does not prohibit a lawyer from advising a client concerning action the client is legally

entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some



kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of
offenses involving “moral turpitude.” That concept can be construed to include offenses
concerning some matters of personal morality, such as adultery and comparable offenses, that
have no specific connection to fitness for the practice of law. Although a lawyer is personally
answerable to the entire criminal law, a lawyer should be professionally answerable only for
offenses that indicate lack of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust, or serious interference with the administration of justice are
in that category. A pattern of repeated offenses, even ones of minor significance when considered
separately, can indicate indifference to legal obligation.

[3] Discrimination and harassment by lawyers in the practice of law in violation of paragraph (j)
undermines confidence in the legal profession and the legal system. Conduct in the practice of
law includes representing clients; interacting with witnesses, coworkers, court personnel,
lawyers, and others when representing clients; operating or managing a law firm or law practice;
and participating in law-related professional activities or events, including law firm or bar
association educational or social events. Conduct protected by the Constitutions of the United
States or the State of Illinois, including a lawyer’s expression of views on matters of public
concern in the context of teaching, public speaking, or other forms of public advocacy, does not
violate this paragraph.

[3A] The Rules of Professional Conduct are rules of reason, and whether conduct violates
paragraph (j) must be judged in context and from an objectively reasonable perspective. See
Scope, paragraph [14]. Discrimination means harmful verbal or physical conduct directed at
another person or group that manifests bias or prejudice on the basis of any characteristics
identified in paragraph (j). Harassment includes conduct directed at another person or group that
is invasive, pressuring, or intimidating in relation to any characteristic identified in paragraph (j).
It includes sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual
harassment includes unwelcome sexual advances, requests for sexual favors, and other
unwelcome verbal or physical conduct of a sexual nature. The substantive law of
antidiscrimination and antiharassment statutes and caselaw may guide the application of
paragraph (j) and the evaluation of whether specific conduct constitutes discrimination or
harassment. In addition, any judicial or administrative tribunal findings involving the same
conduct may be considered in assessing whether a lawyer has violated paragraph (j). A trial
judge’s finding that preemptory challenges were exercised on a discriminatory basis does not
alone establish a violation of paragraph (j).

[3B] Lawyers may engage in conduct undertaken to promote diversity and inclusion without
violating paragraph (j) by, for example, implementing initiatives to encourage recruiting, hiring,
retaining, and advancing diverse employees or sponsoring diverse law student organizations. A
lawyer does not violate paragraph (j) by limiting the scope or subject matter of the lawyer’s
practice or by limiting the lawyer’s practice to members of underserved populations in
accordance with these Rules and other law. A lawyer may charge and collect reasonable fees and
expenses for a representation. See Rule 1.5(a). Lawyers should be mindful of their obligation
under Rule 6.2 not to avoid appointments from a tribunal except for good cause. A lawyer’s




representation of a client does not constitute an endorsement by the lawyer of the client’s views
or activities. See Rule 1.2(b). Alawyer-whe;inthe-course-of representing-a-client; knowingly
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[4] A lawyer may refuse to comply with an obligation imposed by law upon a good-faith belief
that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good-faith challenge
to the validity, scope, meaning or application of the law apply to challenges of legal regulation of
the practice of law.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the professional role
of lawyers. The same is true of abuse of positions of private trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a corporation or other
organization.

RULE 5.1: RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY
LAWYERS

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that all lawyers in the firm
conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable
efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional
Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in
which the other lawyer practices, or has direct supervisory authority over the other
lawyer, and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

Adopted July 1, 2009, effective January 1, 2010.

Comment



[1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of
a firm. See Rule 1.0(c). This includes members of a partnership, the shareholders in a law firm
organized as a professional corporation, and members of other associations authorized to practice
law; lawyers having comparable managerial authority in a legal services organization or a law
department of an enterprise or government agency; and lawyers who have intermediate
managerial responsibilities in a firm. Paragraph (b) applies to lawyers who have supervisory
authority over the work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable
efforts to establish internal policies and procedures designed to provide reasonable assurance that
all lawyers in the firm will conform to the Rules of Professional Conduct. Such policies and
procedures include those designed to detect and resolve conflicts of interest, promote a firm
environment free of the harassment and discrimination prohibited by Rule 8.4(j), identify dates
by which actions must be taken in pending matters, account for client funds and property and
ensure that inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a)
can depend on the firm’s structure and the nature of its practice. In a small firm of experienced
lawyers, informal supervision and periodic review of compliance with the required systems
ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical problems
frequently arise, more elaborate measures may be necessary. Some firms, for example, have a
procedure whereby junior lawyers can make confidential referral of ethical problems directly to a
designated senior partner or special committee. See Rule 5.2. Firms, whether large or small, may
also rely on continuing legal education in professional ethics. In any event, the ethical
atmosphere of a firm can influence the conduct of all its members and the partners may not
assume that all -2- lawyers associated with the firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. See
also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial
authority in a law firm, as well as a lawyer who has direct supervisory authority over
performance of specific legal work by another lawyer. Whether a lawyer has supervisory
authority in particular circumstances is a question of fact. Partners and lawyers with comparable
authority have at least indirect responsibility for all work being done by the firm, while a partner
or manager in charge of a particular matter ordinarily also has supervisory responsibility for the
work of other firm lawyers engaged in the matter. Appropriate remedial action by a partner or
managing lawyer would depend on the immediacy of that lawyer’s involvement and the
seriousness of the misconduct. A supervisor is required to intervene to prevent avoidable
consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a
supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in
negotiation, the supervisor as well as the subordinate has a duty to correct the resulting
misapprehension.



[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph
(b) on the part of the supervisory lawyer even though it does not entail a violation of paragraph
(c) because there was no direction, ratification or knowledge of the violation.

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the
conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or
criminally for another lawyer’s conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the
personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See Rule
5.2(a).





