A GUIDE TO THE

Equal
Access
Act




CHRISTIAN LEGAL SOCIETY, esmblished in 1961, is a
natonwidemembership organizationof Christianattomeys, judges,
law professors and law students, as well as supportive laypeople.
The Center for Law and Religious Freedom is CLS' legal
advocacy arm and is highly regarded for its well-balanced briefs
writren by top church/state scholas. Through the Center, CLS
advocates for religious liberty in cascs involving the First
Amendment’s establishment and free exercise clauses, with par-
ticular emphasis on public education.

CLS and the Center for Law and Religious Freedom serves as a
major legal resource for Congress in the drafting stages and at
hearings on the Equal Access Act and have continued to be the
acknowledged expert in cases involving the Act.

Revised Edition,

Copyright © 199] by Christian Legal Soclety.

Al righes reserved,

No postian of the material may be copicd without pelor writren approval of the
Christian Legal Sociery, unless such we s insubstantial, done for review purposes
ot meets the smndards set under cument law.

Intemational Smndard Bock Number: 0-944561.22.5
Library of Congress Catalog Churd Numbes: 9372012
Printed in: the United Scares of America

Ediced by Kimberlee W, Colby, Esq.

Guaphic Designer: Lisa Hattman

CENTER FOR LAW AND
RELIGIOUS FREEDOM

4208 Everpreen Lane, Suite 222
Annandale, Virginia 22003

® (703) 642-1070



TABLEOF CONTENTS

TABLE OF QUESTIONS ADDRESSED .........coorsoinee ]
THE EQUAL ACCESS ACT (20 U.5.C. § 4071, et seq.) .. eV
INTRODUCTION e N S — il
I. THE SUPREME COURT REQUIRES EQUAL ACCESS .ceverssessssnsoncacs |
A. The Mergens Facts: A Classic Equal Access SImtion «.wemersonassenss 1
B. The Supreme Court Upholds the Equal Access Act y)
C. Key Points of the Mergens Decision o )
D. Earlier Supreme Court Decisions Favoring Equal Access ... semesssseronsess 5
E. The Graduation Prayer Decision
Does Not Affect Equal ACCESS ...ciuiiricserrsonssasssrasersessmsssarsassass sorasssseseres 6
¥. Summary of Supreme Court Decisions Regarding
Religion and the Public Schools ....... 7
II. THEEQUAL ACCESS ACT IS THE LAW 10
A. AnOverview of the Equal Access Act ... 10
1. Section 4071(a): The Heart of the
Legislation: Equal Treatment ......oussssssiceesonane 11
2. Section 4071(b): The Trigger for the Equal
Access Requirement: A Limited Open Forum. 12
3. Section 4071{c): A Safe Harbor That Successfully
Fulfills the Act’s Equal Access Requirement ...ucevseemiereeeserssnnes 15
4, Section 4071(d): What the Act Does Not Do 18
5. Secdon 4071(c): Enforcement of the ACE ......oesiveermsmsssersesrsesmseenseses 19
6. Section 4071{f): The School Administrator
Retains Disciplinary Authority.. 20
7. Sections 4072, 4073 and 4074: Self- explanatory Provisions ... 20
B. Legislative History of the Equal Access Act 21
1IIl. QUESTIONS AND ANSWERS ABOUT
THE EQUAL ACCESS ACT* 23
A. Who and What Are Covered by the Act! ....cveveercrnncncesssscsnses 23
B. When Is the Act Triggered? 27
C. What Does Not Violate the Act? 33
D. What Is a School Not Authorized to Do? 38
E. How Is the Act Enforced? .... 41
F. What Authority Does the School Retain? .41
G. Additonal Questions 42
IV. AMODEL POLICY IMPLEMENTING THE ACT 45

* To assist the venuley, the Table of Quessions, pp.11-IV, infra,
Ksts the specific questions addressed in Pare 111,

THE EQUAL ACCESS ACT f 1



TABLE OF QUESTIONS ADDRESSED

Part IIL. QUESTIONS AND ANSWERS ABOUT THE EQUAL ACCESS ACT

A. Wno AND WHAT AReE COVERED BY THE ACT! PAGE23

Ql:
Q2
Q3:
o4
Q5:
Qb:
Qn:
Q8:

19,43
Q10
Ql1:

Does the Act apply to every public school?

Who are the “students” referred to in the Act?

What does it mean to “conduct a meeting™?

What does the term “religious content of speech” include?

May student meetings include prayer!

Are "religious services” permitted during susdent-initiated meetings?
Must religious groups be nonsectarian in order to meet under the Act?

Does the Act require schools to allow cults or hate groups, such as the
Nazis or the Ku Klux Klan, to meet?

Must the meetings be open o all studenss?
What if some students object to other students’ meetings?

May a school meec the requirements of the Act by allowing religicus
groups to meet informelly while withholding formal recognition?

B. WHEN Is ‘e AcT TRIGGERED? PAGE 27

Q12
QL3
Q14:
Ql5:
Ql6:
QL7

Q18:
Q19;
Q20:
Q21:

Q22:

What triggers the Equal Access Act?

What is a “limited open forum™?

Does every public secondary school have a limited open forum?
When has a school creared a limited open forum?

‘What is a “noncuriculum related” student group?

What examples of noncurriculum related student groups did the Su-
preme Court give?

Did the Supreme Court give examples of cumiculum related student
groups!

Who determines whether student groups are in fact curriculum related?
What is “noninstructional time”?

Does noninstructional time include lunch periods, activity periods
during the school day, or other times when students may meer?

Mayaschool placeanyrestrictionsonstudentmeetings inalimitedopen
forum?

C. WuaTt Does Not VioLATE THE Acr? PAGE 33

Q23:
Q24:

When has a school fulfilled the requirements of the Equal Access Act?

What does it mean to say that Section 4071{(c) is a “safe harbor”
provision!

THE EQUAL ACCESS ACT & 1



Q25:
Qz6:
Q27
Q28:
Q29:

Q30:

31:
Q32:
Q33:
Q34:
(35:

Q36:

What does “student-initiated” mean?

Why 15 student-initiation of the meetings important!

What is “sponsomship” of a meeting?

Why is nonsponsorship of the meeting important!

Does the assignment of a teacher for cusmdial purposes constitute
sponsorship of the meeting?

If school policy requires thateach snudent group have a faculty monitor
actively involved with the group, may theschool deny areligious student

group permission to meet because a teachercannotbe actively involved
with the group?

Is it "sponsorship” for a school t allow students to announce meetings
through the school media?

What does “materially and substandally interfere with the onderdy
conduct of educational actdvities within the school” mezn?

Who are “nonschoo! persons™?

Does the Act give nonschool persons aright toattend student meetings?
May nonschool persons “direct, conduct, control or regularly attend”
student meetings?

‘What does “direct, conduct, control or regularly attend” mean?

D. WHAT Is A Scroot. Not AutHorzeD To Do? PAGE 38

Q37:
Q38:
Q39:
Q40:

Q41:
042:

Q43:
Q44:
{45:
Q46

Q47

Does the Act authorize the school district to influence the form or
content of the religious activity?

Does the Act authorize the school to require a student or a veacher to
participate in prayer or any religious student activity?

Does the Actauthorize the school to give saxdent groups money to buy
religious, political or philosophical material to wse in their meetings?
1s payment of a monitor at student meetings, mduding student religious
meetings, permissible!

May a religious student group engage in fund-taising?

May the shool provide heat, light and janitorial services for the
meetings?

Does the Act authorize a school to require a teacher to supervise a
meeting with which he or she disagrees?

What if every teacher objects to being present at a particular group’s
meeting!?

What meetings are “otherwise unlawful"?

Does the Act protect student religious meetings even if a state statute or
state constirutional provision could be interpreted as prohibiting reli-
glous meetings on school properry?

May g school district specify a numerical size thata student group must
atrain before it is allowed to meet under the Act?

THE EQUAL ACCESS ACT & m



Q48: What does the term “to abridge the constitutional rights of any peson”

mean!

E. HowlsnmAch PAGE 41
Q49: May federal funds be cut off to a school districe that viclates the Act?
Q50: What is the remedy under the Ace?

F. WHar AutsoriTy Dors THE ScrooL RETaiN? PAGE 41
Q51: What authority does the school retain over the sudent meetings
allowed under the Act?

Q52: Ifswudentsengage inactivity thatsubstantiatly or materially distupts the
orderly conduct of educational activities, claiming that their activity is
religious, political or philosophical, may the school prohibitthe activity?

(353: How may a school adminiswator determine whether the well-being of
students and faculty needs to be protected?

Q54: How maya school administrator assure thar attendance of students at a
meeting is voluntary!

55: May a school require parental consent for attendance at meetings!

G. ADDITIONAL QUESTIONS PAGE 42

56: Whatis a sample policy implementing the Act?

Q57: How long must a student group wait before being given equal access?

{258: What effect do lower court decisions before Mexpens have on the
application of the Equal Access Act?

Q59: What effect does the Mergens decision have on the rental of school
facilities to religious community groups for evening and weekend use?

60: What records should a school administrator keep in administering the
Act!

Q61: Where may further information be obtained regarding the Act?

THE EQUAL AQCESS ACT & v



THE EQUAL ACCESS ACT
(20US.C. §§ 4071-74)

DENIAL OF EQUAL ACCESS PROHIBITED

Sec. 4071, (a) It shall be unlawful for any public secondary school which receives
Federal financial assistance and which hasa limired openforum todeny equal
access ora fairopportunity to, ordiscriminate against, any students whowish
o conduct a meeting within that limited open forum on the basis of the
religious, political, philosophical, or other content of the speech at such
meetings.

(b) A public secondary school has a limited open forum whenever such
school grants an offering 1o or opportunity for one or more noncurriculum
related student groups w meet on school premises during noninsmucrional
time.
(c) Schoolsshall be deemed to offer afair opportunity to students who wish
to conducta meeting within its limited open forum if such school uniformly
provides that—
(1) the meeting is voluntary and student-initiated;
(2) there is no sponsonship of the mesting by the school, the govem-
men, or [ts agents or employees;
(3) employees or agents of the school or govenment are present at
religious meetings only in a nonparticipatory capacity;
(4) the meeting does not materially and substantially interfere with the
orderly conduce of educational activities within the school; and
{(5) nonschool persons may not direct, conduct, control, or regularly
attend activities of student groups.

(d) Nothing in this subchapter shall be construed to authorize the United
States or any State or political subdivision thereof—

(1) o influence the form or content of any prayer or other religious
activity;

{2) to require any pemon to participate in prayer or other religious
activity;

(3) to expend public funds beyond the incidental cost of providing the
space for scudent-initiated meedngs;

(4) to compe! any school agent or employes to atrend a school meeting -
if the content of the speech at the meeting is contrary to the beliefs
of the agent or employee;

(3) to sanction meetings that are otherwise unlawful;

(6) to limit the rights of groups of students which are not of a specified
numerical size; or

(7) wo abridge the constitutional rights of any pemson.
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Sec. 4073.

{e) Notwithstanding the availability of any other remedy under the Con-
stitution or the laws of the United States, nothing in this subchapter shall be
construed to suthorize the Unired States tw deny or withheld Federal
financial assistance to any school.

() Nothing in thissubchapter shall be construed to limit the authority of the
school, 15 agents or employess, © malntzin order and discipline on school
premises, to protect the well-being of smudenes and faculty, and toassure that
attendance of students at meetings is voluntary.

DEFINITIONS

. As used in this subchapter—

(1) The term “secondary school” means a public school which provides
secondary education as determined by State law.

(2) The term “sponsorship” includes the act of promoting, leading, or
participating in a meeting. The assignment of a teacher, adminis-
trator, or other school employee to a meeting for custodial purposes
does not constitute sponsorship of the meeting.

(3) The term “meeting” includes those sctivities of student groups
which are permitted undera school's limited open forum and are not
directly retated to the school curriculum.

(4) Theterm “noninstructional time” meansdmesetaside by the school
before actual classroom instrucdon begins or after actual classroom
instruction ends.

SEVERABILITY

Ifany provision of this subchapter or theapplication thereof many person or
circumstances is judicially decermined to be invalid, the provisions of the
remainder of the subchapterand the application to other persons or circum-
stanices shall noc be affected thereby.

CONSTRUCTION

. 'The provisions of this subchapter shall supersede all other provisions of

Federal law thar are inconsistent with the provisions of this subchapter,
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INTRODUCTION

In 1990, the Supreme Court upheld the Bqual Access Act, which
requires public secondary schools toallow student religious groups to
meetonan equal basis with otherstudent groups. The Supreme Court
resoundingly affirmed that the Establishment Clause does not require
schools to censor, or discriminate against, studeats’ religious speech.
Instead, students' religious speech is protected by federal law and must
be treated evenhandedly with other student speech.

The Equal Access Act restores the proper balance between the
Free Speech Clause and the Estzblishment Clause of the First Amend-
meng, by requiring nondiscriminatory treatment of students’ religious
speech, while recognizing that schools may not promote religion
through school-initiated, school-led activities. In the early 1980s, as
the result of a few misguided lower court decisions, many school
administrators had adopted an incorrect interpreation of the Esteb-
lishment Clause and had banned students’ religious speech, ignoring
their constitutional rights of freedom of speech and free exercise of
religion. The Act was passed by the Congress in 1984 w end the
widespread discrimination against student religious groups that was
occurring in many public secondary schools.

This booklet was written to assist school administrators in the
proper implementation of the Equal Access Act. Part 1 discusses the
key points of the Supreme Court decision upholding the Equal Access
Act, Part I contains an overview of the Equal Access Act to assist
pensons in understanding both what the Actdoesand does not do. Part
TH features specific questions and answers about the Equal Access Act
and covers most questions that school administrators ask about imple-
mentation of the Act. In onder to assist readers who already have
specific quesdons about the Act, the ‘Table of Questions Addressed,”
atpages 23-44, supra, lists the sixty commonquestionsanswered in Part
IIL. PartIV contains 2 sample policy that schoot districts might follow
in order 1o comply with the Act.

Both the Congress and the Supreme Courthave made it clear that
equal access for secondary students’ religious speech is the legally
correct course that school administrators must follow. Disctimination
against students’ religious speech is censomship and is impermissible
under the Equal Access Act and the First Amendment.

‘THE EQUAL ACCESS ACT &3 vi






Partl:
The Supreme Court Requires Equal Access

The Equal Access Act was passed by Congress in 1984 w end discriminatory
treatment of students’ religious speech.! It mandates that any public secondary school
which allows one or more noncurriculum related student groups to meet must allow
students to meet for eligious, political, philosophical or other speech. The Act ensures
that school officials retain the necessary authority to maintin discipline and protect
student well-being at any meeting on school property.

After passage of the Act, the United States Department of Justice intervened on
behalf of students who had been denied equal access in several lawsuits against school
districts that refused to comply with the Act. School districts were liable for the atromey
fees of the students who won their right to meet.2

Inalandmark decision, on June 4, 1990, the Supreme Courtupheld the constitution-
slity of the Equal Access Act in a case called Board of Education of Westside Communicy
Schools v. Mergens 3 The Supreme Court rejected the idea that the Esmblishment Clauset
requires schools to censor, or discriminate against, studenss' religious speech. Instead,
students’ religious speech is protected by feder! law and must be treated evenhandedly
with speech by other student groups.

In Mexgens, the Supreme Court ruled that the Equal Access Actwas constitutional
and was to be given a broad interpretation inorder toend discrimination againststudents'
religious speech in public education. Specifically, the Court ruled thata public secondary
school, which allowed a chesz club, 2 scuba club and a servios elub o meet, mustallowa
religiousclub to meeraswell, The Mergens decision triggered several lower court decisions
affirming the right of equal access for religious speech

A. THE MEaGens Facrs: A Crassic EQUAL ACCESs SITUATION

The Mergens case presented the classic equal access situation. A few students
requested permission to form an exwracumricular group for Bible study, prayer and
fellowship. School officials denied their request. After the schoo! board upheld the dental
of permission, the students filed a lawsult in federal district court.

! The official cimation for the Equal Access Acris 20U.S.C. Sec. 4071-4074. Icis parcofehe Edueation
for Economic Security Act of 1954.

Punnuant to 42 U.S.C. Section 1988, students who prevail in cases brought o enforer their right of

ual access may recoup their actomey fees from the schoal district. See, e.g., Perper v, Wilkon County Sch.

a-. No. 3:89-0822 (M.D. Tenn. Auy. 1, 1990); Amidel v, Spring Branch Indep, Sch. Dist., No. H-84-4673
(S.D. Tex. May 9, 1985); Bender v. Willizmsport Avea Sch. Dist., 563 B. Supp. 697 (M., Pa. 1983); Boand of
Eduz. of City of Buffalo v. Buar, Na. 11007/88 (N.Y. Sup.Ct., Sepr. 4, 1951).

2 496 ULS, 226 (1990).

$These guidelines will frequently refer to three clawses of the Fist Amendment the Esmblishment
Qamﬂaﬁuslmdame,mdduh&uduofkellghndmm The Fint Amendment In in
entirety readsms fol “Conpgress shall make no law respecringan esablishmentof religion, o prohibiting
the fres exercise thereok; or obridging the freedom of speech, or of the press; or the right of the people
peacafully to assemble, and to petition the Government for a redress of grievances.”

#Courts have required equal access for snxdentreligious groups in the following cases: Garnettv. Renion
Sch. Dist, 987 F.2d 641 (9th Cir. 1993); Pope v, Bast Brunsusck Bd. of Educ., No. 91785 (DN, April 26,
1993); Perger v. Wilton County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1, 1990); H «. Twin Faik
Sch. Dist., 772 F. Supp, 1160(D. Idaho 1991); Boand of Educ. of City of Buffelo v, Biar, No. 11097/88 (N.Y.
Sup.Cr., Sept. 4, 1991).
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Thestudents claimed that the Equal Access Act required the school officials wallow
them to meeton the same basis as the other student groups at Weswide High School. The
students claimed thar the Actapplied to Westside High School due to the fact thatschool
officials allowed at least one noncurriculum related® student group to meet during
noninstructional rime on achool property. The noncurriculum related student groups
included a chess club, a scuba club and a secvice club.

The school officials argued that the Ace did not apply to Westside High School
because all of the student groups were curriculum related and, therefore, the Act was not
triggered. For example, according to the school officials, the chess club taught logic and
was, therefore, an extension of the math curriculum; the scuba club was an extension of
the physical education curriculum; and the service club (a “Peer Advocates” program in
which students worked with special education classes) was an extension of the overall
cumiculum. Essentially, the school officials defined all activities permitted by the school
as curriculum related.

The school also challenged the constitutionality of the Actunder the Escablishment
Clause of the First Amendment. Because school policy required that each student group
have a faculty advisor, the school believed thata student religious meeting would violate
the Eswblishment Clause.

The school district won at the trial level. However, on appeal, the students won in
the Court of Appeals for the Eighth Circuit and, ultimately, in the Supreme Court.

B. The Surremz Court UpHolbs THE EQuaL Access AcT

TheSupreme Courtruled infavorof the soxdents, requiring theschool districr o obey
the Equal Access Actand to grant to the student religious group official recognition as a
student activity, The Court’s ruling had two major pans:

Post-Mergens decisions that have granted community religious groups equal access include: Lamb's
Chapelv. Center Moriches Union Free Sch. Dist., No. 91-2024 {U.S, June 7, 1993); Gragoire v. Centennial Sch.
Dist., 907 E.2d 1366 {3d C1c.), cent. denied, 498 U.S, 899 (1990} (school district required mrentschool facifities
1o religtous speaker); Grace Bible Fellowship, Inc. v. Maine Sch, Admin, Dist, #5, 941 F.2d 45 (11 Cir. 1991}
(same); FairfaxCovenant Churchv. Fairfax County Sch. Bd., 811 F, Supp. 1137 (E.D. V. 1993){school baard
may mdmmullﬂoumuphld&umnlhhnod\ummﬁqgmup} : Randallv. Pegan, 765 F. Supp.
93 (W.DNLY. 1991){smdent religious group may rent school auditorium for private, voluntaty baccalau-
reate service); Verbena United Methodist Church v. Chiltion Cownuy Bd. of Educ., 765 F. Supp. 704 (M.D. Ala.
1991 ){school district required to allow church to rent school audicorium for private baccalaureate service);

Yoruh Opportunities Unlimited v. BA. of Educ., 769 F, Supp. 1346 (\¥.D, Pa. 1991){summer religious program
granied necess wchool facilives); Wallaee v, Washoe County Sch. Dist., 701 F. Supp. 187 {D. Nev.
1988)(schoul distrier must rent to religious community group).

On]um'l 1993, dueSupmannumnlumulymlad that a school district violated the wﬁ
tighes of n church, by refusing to allow the church access to school facilities In the evenings and
oshowa Alm series on family tssues from a religious viewpoint, Lamb's Chapelv. Center Moviches Union Free
Sch. Disi., No. 91-2024 {U.S. June 7, 1993). While allowing other community groups sccess ro school
facilities, the school disricthad claimed thaticcould refuse access malireliglous speakers. The Courtrejected
tharargument, mling that ence theachool discrict allowed community groups todiscuss cermin subjecrmarrer
{in this case, family issues), it could not refuse access to groups with religious viewpoints on the ssme subject
mAatter.

$The equal access requirement of the Act is tripgered when a public secondary school sllows any
noncurmculumeelated student proup tomeet. Thedetermination of whetherastudent groupisnoncurriculum
relared was the crux of the Mergens decision and was resclved in favor of a broad definition of noncurriculum
related, wiggering tha Act In mostsinnations. Seepp. 1 2-14 and pp. 28-32, infra. Generally, most schools thac

allowstudent groups omeechave noncurriculum related student groups meeting end ars subject o the equal
access requirement.
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The presence of one or more noncurriculum related groups triggers the Equal
Access Act. The Actapplied to Westside High School, because at least one of
the student groups allowed to meet at the school was noncurriculum related.
Specifically, the Court determined that the chess club, the scuba club and the
“Peer Advocates” were noncurriculum related. (Other groups that were meeting
might also have been noncurriculum related, but the Court did not address all
of the groups, given that the Act is triggered when only one noncurriculum
related group is allowed to meet.)

The Court interpreted “noncurriculum related” broadly, in order to ensure that
discrimination against students’ religious speech ceased. The Court understood
that it was limiting, to a very small degree, school administrators’ discretion in
the area of extracurricular student groups, but recognized that Congress had
allowed minoradministrative limitations in order toachieve the overriding goal
of ending discriminatory treatment of students’ religious speech.”

The Equal Access Act does not violate the Establishment Clause. The Court
emphasized the “crucial difference between govemment speech endorsing reli-
gion, which the Establishment Clause forbids, and private speech endorsing
religion, which the Free Speech and Free Exercise Clauses protect.”™ According
to the Court, secondary school students are able to understand that the school
is not endorsing religion when it merely permits students to engage in religious
speech on a nondiscriminatory basis. Nor did Westside High School's require-
ment of a faculty advisor prohibit application of the Act. The Act permits the
presence of a teacheras a nonparticipatory monitor to protect student safety and
school property, and a monitor’s presence does not violate the Establishment
Clause.

C. Key PoINTS OF THE MERGENS DECISION

The following points are important to note about the Equal Access Act and the
Mergens decision:

L

One “noncurriculum related” group triggers the right of a religious group to
meet. The Act’s protection of religious groups is triggered when a school allows
oneor more noncurriculum related student groups to meet.* The Supreme Court
rejected theschool district’s argument thatall groups thatitallowed to meetwere
curriculum related.! Instead, the Court adopted a broad definition of
“noncurriculum related” that makes it likely that mostschools thatallow student
groups to meet must allow a student religious group to meet.!! In Mergens, the
groups that triggered the Actwere achess club, a scuba clubanda service club.!?

?For a derailed discussion of school administrators’ continuing authority to prohibit extremist groups
on school campus, see Question 8 at p.25, infra.

8496 U.S. at 250.

?See Section 4071(b).

10496 U.S. at 244,

1]d. at 239-40.

11See pp. 29-31 , infra, for examples of other noncurriculum related groups.
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Broad definition of noncurriculum related adopted. The Actapplies toa public
secondary school unless all of the student groups that meet fall into one of the
following categories described by the Supreme Court'*:

a. the subject matter of the group is actually taught or will soon be taughtina
regularly offered course (for example, a French club, if French is taught at the
school);

b. the subject matter of the group concerns the body of courses as a whole (for
example, student government); or

c. participation in the group is required for a particular course or results in
academic credit (for example, band or orchestra, if participation is tied toa band
or orchestra class).

If one group does not belong to one of the above categories, the Act is triggered,
and a student religious group must be allowed to meet. Examples of groups that
are likely to trigger the Act include: SADD, chess club, ski club or Key Club.
Only one noncurriculum related group is necessary to trigger the Act.'*

Access to school media required. The Court ruled that the Act requires thata
religious group be given equal access to all aspects of the student activities

program, including access to the school newspaper, bulletin boards, the public
address system and the annual club fair."’

The school may not endorse religious activities. The decision does not affect
the Court’s earlier decisions that struck down state-initiated, state-led prayers
and Bible reading in the public school classcoom. The Court in the Mergens
decision emphasized the “crucial difference between government speech endors-
ing religion, which the Establishment Clause forbids, and private speech endors-
ing religion, which the Free Speech and Free Exercise Clauses protect.”*

Students lead, not teachers or outsiders. The religious group should be student-
initiated and student-led. A teachershould be present only asa nonparticipatory
monitor to protect the safety of the students and school property.!”?

Schaol officials retain the authority to prohibit disruptive groups. Opponents
of the Actoftenhave used a “red herring” argument to intimidate school officials
into noncompliance with the Act, by arguing that the Act requires access for
extremist groups. To the contrary, the Supreme Court emphasized that the Act
allows school districts to “retain a significant measure of authority over the type
of officially recognized activities in which their students participate.”® School
officials may deny permission to a student group to meet if:

a. the meeting would materially and substantially interfere with the orderly
conduct of educational activities within the school;"®

b. unlawful conduct would occur at the meeting;® or

2496 U.S. ar 239-40.

11d, ar 246. See Section 4071(b).

15496 U.S. at 247. See Section 4071(a).

14496 U.S. at 250. See also Sections 4071(d)(1) and (2).

" Qutsider participarion in student religious groups is addressed in Questions 33-36 at pp. 37-38, infra.
19496 U.S. at 240-41. See Question 8 at p. 25, infra.

Secrion 4071(c)(4).

WSection 4071(d)(5).
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¢. denial is necessary to maintain order and discipline on school premises, to
protect the well-being of students and faculty and to assure that attendance of
students at meetings is voluntary.!

D. EArLER SurreME CoURT DECISIONS FAVORING EQUAL ACCESS

TheMergens decision is not the first time that the Supreme Court has required equal
access for students’ religious speech. In 1981, in Widmar v. Vincent,” the Supreme Court
tuled that public univessity students have afreespeech right to meetonunivessityproperty
for prayer, Bible study and religious discussion on the same basis as other student groups.
TheCourt rejected the idea that the Establishment Clause requires university officials to
denystudents permission tomeetfor religious speech. Instead, the Courtheld that the First
Amendmentprotects students’ religious speech on the same basis as it protects other types
of speech.” The Widmar decision relied on several earlier cases in which the Court
protectedindividuals’ religious expressionon public property or rejected an interpretation
of the Establishment Clause which would have required censorship of religious speech.

Congress explicitly applied Widmar's protection of religious speech to public second-
arystudents’religious speech whenitpassed the Equal Access Act. Similarly, the Supreme
Court relied heavily on the Widmar decision in protecting the students’ religious speech
in Mergens.

In1986, the Supreme Court considered a case virtually identical to the Mergens case,
called Benderv. Williamsport Area School District. Public high school students were denied
pemmission tomeetfor Bible study and prayerduringan activity period. Thestudents won
in district court when the federal judge ruled that the Widmar protection of religious
speech should extend to high school students’ religious speech. One school board
memberappealed to the Courtof Appealsfor the Third Circuit, which reversed the district
court.?

In Bender, the Supreme Court effectively reinstated the district court decision,
permitting the students to meet. The Court ruled that the school board member did not
have the authority to appeal the decision; therefore, the decision by the court of appeals
was invalid.

Theprimary issue in Bender, theconstitutionality of equal access for secondaryschool
students, wasdecisively resolved by the CourtinMergens. Of interestis the fact thatBender
involved student groups meeting during an activity period following homeroom. The
Court’s implicit reinstatement of the Bender district court decision indicates that equal
access protects a student religious group at any time other student groups are allowed to
meet.

2 Section 4071(f).

2454 US. 263 (1981).

B Noting the importance of freedom of speech, the Court also rejected the university's argument that
the establishment clause of the Missouri state constitution required denial of permission to meet.

UThese cases include: McDanielv. Paty, 435 U.S. 618 (1978); Tinker v. Des Moines Sch. Dist., 393 U.S.
503 (1969); Fowler v. Rhode Island, 345 U.S. 67 (1953); Niemotko v. Maryland, 340 U.S. 268 (1951); Kunz
v. New York, 340 U.S. 290 (1951); Saia v. New York, 334 U.S. 558 (1948); Tucker v. Texas, 326 U.S. 517
(1946); West Virginia Bd. of Educ, v. Bamette, 319 U.S. 624 (1943); Canswell v. Connecticut, 310 U.S. 296
(1940); and Lovell v. City of Griffin, 303 U.S. 444 (1938).

15475 U.S. 534 (1986).

26563 F. Supp. 607 (M.D.Pa. 1983).

741 F.2d 538 (3d Cir. 1984).
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E. THE GRADUATION PRAYER DECISION DoES NOT AFFECT EQUAL ACCESS

In 1992, the Supreme Court held unconstitutional a school district’s practice of
inviting a member of the clergy to deliver an invocation and benediction as part of the
official graduation ceremony of a public middle school. That decision, Lee v. Weisman,2
does not undermine students’ equal access rights but affirms the strength of the Mergens
decision.

In Mergens, the Court emphasized the “crucial difference between govemment speech
endorsing religion, which the Establishment Clause forbids, and private speech endorsing
religion, which the Free Speech and Free Exercise Clauses protect.” In Weisman, the
Court reiterated this all-important distinction between religious speech by the state and
religious speech by private individuals, when it wrote that “[he First Amendment’s
Religion Clauses mean that religious beliefs and religious expression are too precious to
be either proscribed or prescribed by the State.”

Indeed, the Weisman Court referred to Mergens when it “recognizeld] that, at
graduation time and throughout the course of the educational process, there will be
instances when religious values, religious practices and religious persons will have some
interaction with the public schools and their students.” Thus, Weisman and Mergens
both underscore the dutyof school districts to respect the religious beliefs of their students
and their private religious expression. The State may not promote its own views of
religion, but neither may it censor students’ religious expression,

Apart from equal access situations, it is important to bear in mind that the Weisman
decisiondoes notrequire school officials to censor private religiousexpression, evenin the
contextof the graduation ceremony. Justice Souter, in his concurring opinion, observed:
“If the State had chosen its graduation day speakers according to wholly secular criteria,

" andifone of those speakers (notastateactor) had individually chosen todelivera religious
message, itwould have been harder to attribute an endorsement of religion to the State.”?
Instead, the school district in Weisman had intentionally invited a member of the clergy
to deliver two prayers during the graduation ceremony, when dissenting students could
not easily avoid participation in the ceremony, and had given the clergy member
guidelines as to the content of his prayer. The state involvement in selection of the clergy
member and in the content of his prayers violated the Establishment Clause.®

2112 8. Cr. 2649 (1992).

19496 U.S. at 250.

9112 8. Ct. at 2656.

31d. ar 2661. Justice Souter, in his concurring opinion, noted: “If the State had chosen its graduation
day speakers according to wholly secular criteria, and if one of those speakers (not a state actor) had
individually chosen to deliver a religious message, it would have been harder to attribute an endorsement of
religion to the Smate....Nor is this a case where the State has, without singling out religious groups or
individuals, extended benefits to them as members of a broad class of beneficiaries defined by clearly secular
criteria.” 1. at 2678 n.8(citing Widmar)(other citations omitted).

21bd.

»1d. ar 2656.
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F. SuMMARY oF SuprEME COURT DECISIONS REGARDING

RELIGION AND THE PuBLIC SCHOOLS

The Mergens decisionand the Equal Access Actare consistent with earlier Supreme
Court decisions involving the constitutional protection of freedom of speech and free
exercise of religion.

Iz

FIRST AMENDMENT: A CHECK ON THE FEDERAL

GOVERNMENT.

“Congress shall make no law respecting an establishment of religion or prohib-
iting the free exercise thereof; or abridging the freedom of speech, orof the press;
or the right of the people peaceably to assemble....” [First Amendment (1791)].
FOURTEENTH AMENDMENT: A CHECK ON STATE

AND LOCAL GOVERNMENTS.

“No state shall...deprive any person of life, liberty or property, without due
process of law; nor deny to any personwithin itsjurisdiction the equal protection
of the laws.” [Fourteenth Amendment (1868)].

THE FEDERAL PROTECTION OF FREE EXERCISE OF RELIGION
APPLIES TO THE STATES.

The Free Exercise Clause applies to state and local governmental entides.
[Canswell v. Connecticut, 310 U.S. 296 (1940)).

SCHOOLS CANNOT FORCE STUDENTS TO VIOLATE

RELIGIOUS CONVICTIONS.

Public school students cannot be forced to participate in an activity that forces
them 1o say words that violate their religious convictions. [West Virginia Board
of Education v. Bamette, 319 U.S. 624 (1943)).

THE ESTABLISHMENT CLAUSE APPLIES TO THE STATES.

The Establishment Clause applies to state and local governmental entities and
not just the federal government. [Everson v. Board of Education, 330 US. 1
(1947)].

PUBLIC SCHOOLS CANNOT INCULCATE “THE FAITH.”

The public school curriculum cannot be used to inculcate “the faith,” whether
Catholicism, Protestantism, Mormonism, Judaismorany other“ism."”

v. Board of Education, 333 U.S. 203 (1948)].

PUBLIC SCHOOLS MAY ACCOMMODATE

STUDENTS’ SPIRITUAL NEEDS.

The public school mayadjustits program to accommodate the spiritual needs of
schoolchildren by working with churches, synagogues and families in released
time programs, by which children are excused from school to be taught “the
faith” during the schoolday by instructors of the parents’ own choosing, free from
direct school input or influence. {Zorach v. Clauson, 343 U.S. 306 (1952)].
OFFICIAL STATE-OCOMPOSED PRAYERS FOR

STUDENTS ARE OUT.

The state cannot write official school prayers to be recited by children in the
public schools. [Engel v. Vitale, 370 U.S. 421 (1962)).
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10.

11.

12.

13.

14.

15.

16.

STATE-INITIATED DEVOTIONAL EXERCISES ARE OUT; OBJEC-
TIVE TEACHING OF RELIGION AND THE BIBLE IS DESIRABLE.
State-initiated devotional exercises for public schoolchildren in the public
school classroom as part of the curricular program are barred by the Establish-
ment Clause. The objective teaching about religion in history, music, literature
and art, and courses teaching the Bible as literature or comparative religion, are
both permissible and desirable for a complete education. [Abington School District
v. Schempp, 374 U.S. 203 (1963)).

EVOLUTION CANNOT BE EXCLUDED FOR RELIGIOUS REASONS.
The state cannot exclude the teaching of evolution in the public schools for
religious reasons. [Epperson v. Arkansas, 393 U.S. 97 (1968)].

STUDENTS DO NOT LEAVE THEIR CONSTITUTIONAL RIGHTS
AT THE SCHOOLHOQUSE GATE.

Public school students and teachers do not leave their First Amendment rights
atthe schoolhouse gate. Students may discuss controversial subjects inand out
of the classroom during the school day as longas school discipline s notdisrupted
and the rightsof others are not invaded. [Tinkerv. Des Moines School District, 393
U.S. 503 (1969)).

STUDENT GROUPS MAY ENGAGE IN CONTROVERSIAL SPEECH.
Banning by university officials of a student group engaged in controversial
speech violates the First Amendment. [Healy v. James, 408 U.S. 169 (1972)].
PARENTS DIRECT THEIR CHILDREN'S EDUCATION,

Parents have the primary responsibility for directing the education of their

children in a manner consistent with their religious convictions. [Wisconsin v.
Yoder,406 U.S. 205 (1972); Employment Divisionv. Smith, 494 U.S. 872 (1990)].

A PUBLIC UNIVERSITY MAY NOT DENY EQUAL ACCESS.
A public university may not deny voluntary student groups equal access to the
use of the university facilities because the content of their speech is religious.

Worship and prayer are protected speech. [Widmar v. Vincent, 454 USS. 263
(1981)].

STATE-INITIATED, STUDENT-LED DEVOTIONS ARE OUT.
State-initiated programs allowing students to lead classroom devotional exer-
cises as part of the daily curricular activities of the school violate the Establish-

ment Clause. [Karen B. v. Treen, 653 F.2d 897 (5th Cir. 1981), affd, 455 U.S.
913 (1982)}.

A MOMENT OF SILENCE DURING THE SCHOOLDAY PROBABLY
1S PERMISSIBLE.

A moment of silence must not be instituted for the purpose of putting “prayer
inschools.” However, a school probably may have a period of silence duringthe
schoolday during which individual students may think about whatever they
want, including prayer. Thestate, school or teacher may not encourage students
to use the time to pray, although students may use the time to pray. (Wallace v.
Jaffree, 472 U.S. 38 (1985)).
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17.

18.

19.

21.

22

EQUAL AQCESS REINSTATED.

The Supreme Court effectively reinstated a federal district court decision
permitting public high school students to meet during a student activity period
for prayer, Bible study and religious discussion during the schoolday on campus.
[Bender v. Williamsport Area School District, 475 U.S. 534 (1986)).

SCHOOL ADMINISTRATORS MAY PUNISH STUDENTS FOR
LEWD SPEECH.

Public school administrators may discipline students for offensively lewd and
indecent speech. The Court notes that the fundamental values to be taught in
public school include tolerance of divergent political and religious views, even
when the views expressed may be unpopular. [Bethel School District v. Fraser, 478
US. 675 (1986)].

CURRICULUM MAY NOT HAVE THE PURPOSE OF PROMOTING
A PARTICULAR RELIGIOUS TENET.

A statelaw requiring balanced treatment of the teaching of creation science and
evolution is unconstitutional if its sole purpose is to change the curriculum to
endorse a particular religious belief. [Edwards v. Aguillard, 482 U.S. 578 (1987)}.

. SCHOOL MAY REGULATE CURRICULAR SPEECH.

A school may exercise editorial control over the content of a school newspaper
that is published as a regular class activity for which students receive grades and
academic credit. Students’ personal speech remains protected under Tinker.
[Hazehwood School District v. Kuhlmeier, 484 U.S. 260 (1988)].

A PUBLIC SECONDARY SCHOOL MAY NOT DENY

EQUAL ACCESS.

A public secondary school that allows one noncurriculum related student group
tomeetmustallowareligious student group to meetunder the Equal Access Act.
[Board of Education of Westside Community Schools v. Mergens, 496 U.S. 226
(1990)].

SCHOOL-ENDORSED PRAYERS MAY NOT BE INCLUDED IN A
GRADUATION CEREMONY.

A graduation ceremony may not include an invocation or benediction where
the school district has chosen a member of the clergy to deliver such prayers in
the graduation ceremony and has given him or her guidelines as to the content
of the prayers. Individual speakers may include religious expression, values and
ideas in their speeches on their own initiative. [Leev. Weisman, 112 S. Ct. 2649
(1992)]. -

. SCHOOL MAY NOT DENY EQUAL ACCESS TO RELIGIOUS

COMMUNITY GROUP.

A school district must grant access to school facilities during evenings and
weekends to religious community groups todiscuss religious viewpoints on social
and civic subjects that it allows other community groups access to discuss.
[Lamb's Chapelv. Center Moriches Union Free School District, No. 91-2024 (U.S.
June 7, 1993)].
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PartIl:
The Equal Access Act is the Law

A. AN OVERVIEW OF THE EQUAL Access Act

The Equal Access Act, which the Supreme Court upheld as constitutional on June
4, 1990,* requires public secondary schools to grant equal access to student groups who
wish to meet for religious, political or philosophical purposes, if the school allows any
noncurriculum related student group to meet.

The title of the Equal Access Act captures the faimess theme of the entire law and
provides the guiding principle for applying its provisions. The Act is designed to remedy
discrimination against students’ religious, political or philosophical speech. The Act was
initiated in response toan increasingly widespread uncertainty among school administra-
tors about permitting students to meet, particularly for religious speech. This uncertainty
no longer exists after the Mergens decision, in which the Supreme Court made clear that
students’ religious meetings on school property do not violate the Establishment Clause.

When applying the Act, a school administrator must understand these three funda-

1. The Actrequires equal access, not preferential treatment, for religious, political or
philosophical speech.

2. The Act protects religious speech that is student-initiated and student-led, not
religious speech that is state-initiated. In Mergens, the Supreme Court empha-
sized the “crucial difference between govemment speech endorsing religion,
which the Establishment Clause forbids, and private speech endorsing religion,
which the Free Speech and Free Exercise Clauses protect.”s

3. TheActinnowaydiminishes the authority of school administrators to maintain
order and discipline in the schools or to protect the well-being of students and
faculty.

Structurally, the Act has seven parts:

1. Section4071(a) spells out the basic principle of equal access: students cannotbe
denied access to school facilities solely because the content of their speech is
religious, political or philosophical.

2. Section 4071(b) states the trigger for the equal access requirement.

3. Section 4071(c) describes a “safe harbor” in which a school may be virtually
assured of compliance with the Act.

. 4. Section 4071(d) spells out certain actions the Act does not authorize.

5. Section 4071(e) clarifies how the Act is enforced.

6. Section4071(f) emphasizes that school administrators retain control to protect
both school property and students.

7. Section 4072 defines key terms of the Act.

¥ Board of Educ. of Westside Comm. Sch. v. Mexgens, 496 U.S. 226 (1990).
1d. ac 250.
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1. SECTION 4071(a):
THE HEART OF THE LEGISLATION: EQUAL TREATMENT

“It shall be unlawfid for any public secondary school which receives Federal
financial assistance and which has a limited open forum to deny equal access or a fair
opportunity to, or discriminate against, any students who wish to conduct a meeting
within that limited apen forum on the basis of the religious, political, philosophical, or
other content of the speech at such meetings.”¢

As the Supreme Court ruled in Mexgens,”” Section 4071(a) makes it illegal for a
secondary school to deny equal access to school facilities to students wishing to meet,
merely because the students’ speech is religious. The Act specifically does not protect
meetings that are unlawful, involuntary, or threaten the order or discipline of the school
or the well-being of students and faculty*® Schoo! officials retain all authority necessary
to deny permission to student groups that pose any harm to the school, its mission or its
students.®® ;

The Actapplies toany public secondary school receivingfederal financial assistance.
State law determines whether a school is providing secondary education.® The Act
applies toasecondary school if the school hasa “limited open forum,” as defined in Section
4071(b).

“Equal access” is both afederal statutory and constitutional requirement. In Mexgens,
the Supreme Court ruled that high school students have a federal statutory right to equal
access for religious speech under the Equal Access Act. In Widmar v. Vincent,* the
Supreme Court held thatuniversity students have a free speech right to meet for religious
speech on university property under the First Amendment. Equal access means that
student religious groups mustbegiven equal treatment, includingformal recognition, with
othergroups that the school allows to meet. It does not require special treatment, merely
equal treatment.

Section 4071(a) speaks only of students wishing to conduct a meeting. The Act itself
does not give special protection to outsiders, including students from another school, to
enter the school to conduct meetings.®

Thephrase “conductameeting” includes activities of students that avepermitted for allgroups
by aparticular school.#* Therefore, the term “meeting” is not limited to a formal meeting

36Questions 1-11, pp. 23-27, infra, deal with Section 4071(a) in detsil.

37496 U.S. 226 (1990).

B See Sections 4071(c)(4), 4071(d)(5) and 4071(f). Seealso, Mergens, 496 U.S.at 241.

¥ Some opponents of the Act incorrectly argue that schools that comply with the Act lose the ability
to deny permission for meerings by hate groups and cults. For a detailed explanation of the eror of this
argument, see Question 8 at p. 25, infra.

#Section 4072(1).

41454 U.S. 263 (1981).

2 Mergens, 496 U.S. at 247 (equal access includes formal recognition and use of school newspaper,
bulletin boards, public address system and annual club fair). See also, Student Coalition for Peace v, Lower
Merion School Districe, 776 F.2d 431, 442 (3d Cir. 1985).

#See Question 2 at p. 23, infra

#See Section 4072(3).
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but mightalsoinclude dances, athletic events, distribution of literature, a clubfairorother
activities in which student groups are allowed to take part.*

Finally, the Act protects religious, political or philosophical speech. Prayer, study of
religious books, including the Bible, religious discussions, worship and other religious
expression are all included in the term “religious speech.” InMergens, the Supreme Court
held that the Act protected the right of students to meet for prayer and Bible study.# The
Supreme Court has held that prayer and religious worship are forms of speech protected
by the First Amendment.” Nonverbal religious expression, such as the wearing of
religious symbols or religious clothing, is also protected by the First Amendment 4

2. SECTION 4071(b):
THE TRIGGER FOR THE EQUAL ACCESS REQUIREMENT:
A LIMITED OPEN FORUM

“A public secondary school has a limited open forum whenever such school grants
an offering to or opportumity for one or more noncurriculum related student groups to
meet on school premises during noninstructional time.””

Generally, if a secondary school allows student groups to meet for extracurricular
activities, the school has a limited open forum that triggers the Act. Section 4071 (b)
defines a limited open forum as existing “whenever such schoo! grants an offering t or
opportunity for one or more noncurriculum related student groups to meet on school
premises during noninstructional time.”

In Mergens, the Court discussed in detail the meaning of the limited open forum
requirement. The Court emphasized that the language of the Act, including the term
“limited open forum,” shouldbe interpreted broadly inorder toend discrimination against
religious speech

The Courtemphatically stated that itwould not permit schools “toevade the Act by
strategicallydescribingexistingstudentgroups”inaway thatavoided compliancewith the
Act® Indeterminingwhethera school has a limited open forum, the courts will look “to
a school’s actual practice rather than its stated policy.”? School officials will not be
allowed to thwart a federal statute intended to end discrimination in federally funded
public schools** Furthermore, school districts may be liable for the attorneys’ fees of

SMergens, 496 U.S. at 247 (equal access includes formal recognition and access toschool newspaper,
bulletin boards, public address system, and theannual club fair). See also, StudentCoulition for Peacev. Lower
Merion Sch. Dist., 776 F.2d 431 (3d Cir. 1985)(use of school athletic field for exposition),

#4496 U.S, at 232.

"Widmar, 454 U.S. at 269.

*#1n Tinker . Des Moines School District, 393 U.S. 503 (1969), theFirst Amendment protected students’
wearingofa black armband that expressed their political and religious opposition o the Viemam War. The
wearingof yarmulkes, religious jewelry, and otherarticles of clothing would besimilarly protected nonverbal
expression.

¥ Questions 12-22, pp. 27-33, infra, deal with Section 4071(b) in detil,

39496 U.S. at 239.

S1d. at 244

S21d, at 246.

9jd. ar 241.
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students who are forced to obtain legal counsel in order to persuade a school district to
comply with the Act>*
To understand Section 4071(b), it is helpful to look at its four key phrases:

1.

“an offering to or opportunity for”: The Act does not require that other student
groups actually be meeting in order for a student group to have equal access to
school facilities. The Act only requires that the school has made an offering to
oropportunity for one or more groups to be meeting. In other words, if a school
normally has a policy or practice of allowing student groups to meet, then equal
access applies, even if no student group is actually taking advantage of the
opportunity at the time.

‘one or more™: The opportunity need be available only to one noncurriculum
related student group in order to trigger the equal access requirement.*

“noncurriculumrelated”: A noncurriculumrelatedstudentgroupisanactivitynot
directly relaved to theschool curriculum.#¥The emphasis ison the word “directly.”
The Actapplies toa public secondary school unless all of the student groups that
meet fall into one of the following categories set forth by the Supreme Court™”:
a. “the subject matter of the group is actually taught, or will soon be taught, in
aregularly offered course” (for example, a French club, if French is taughtat the
school);

b. “the subject matter of the group concerns the body of courses as awhole” (for
example, student government); or

c. “participation in the group is required for a particular course [ ] or...results in
academic credit” (forexample, band ororchestra, if participation s tied toaband
or orchestra class)*®

1f ome group does not belong to one of the above categories, the Actis triggered,
and a student religious group must be allowed to meet.

In Mengens, several groups, including a chess club, a stamp collecting club, a
scuba cluband aservice club, were determined to be noncurriculum related and,

therefore, triggered the Act5* Other courts have given additional examples of
noncurriculum relared groups, which include: Key Club®; chess club®; aviation

“Pursuant t0 42 U.S.C. Section 1988, students who prevail in cases brought to enforce their right of

al access may recoup their attomey fees from the school district. See, e.g., Perger v. Wilson County Sch.
Bd No. 3 89-C822 (M D. Tenn. Aug. 1, 1990); Amidei v. Spring Branch Indep Sch. Dist., No. H-84-4673
(S. D Tex. May 9, 1985); Bender v. Williamsport Area Sch. Dist., 563 F. Supp. 697 (M.D. Pa 1983); Board of
Educ. of City of Buffalo v. Biov, No. 11097/88 (N.Y. Sup.Cx., Sept. 4, 1991). It should be noted that after
passage of the Act, the United States Department of Justice intervened in several cases, on behalf of students
who had been denied equal access, in lawsuits against school districts who refused to comply with the
requirements of the Act.

$5496 U.S. ar 246.

%See Section 4072(3).

51496 U.S. ar 239-40.

S bid,

1d. at 245-46.

© Bender v, Williamsport Area Sch. Dist., 741 F.2d 538, 549 n.18 (3d Cir. 1984), vacated on procedural
grounds, 475 U.S. 534 (1986).

o4
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club®; office aides®’; drug prevention clubs®; peer counseling groups®; bowling
club®; community service clubs (forexample, Special Kiwanis Youth Club and
Varsity Club); international cultural club®; minority student union®; dance
squad™®; Future Business Leaders of America™; pep club™; girls’ club®; ski club™;
and a volleyball marathon™.

During legislative debate on the Act, Congress gave many examples of groups
thatmight triggerequal access, including: political activities; philosophy; music;
photography; ethics; business club; sports club; Key Club; school band; drama
club; math club; science club; language clubs; stamp club; debate; cheerleading;
groups fundraisingfor charities; aerobics; private social organizations; Hi-Y; card
clubs; and gymnastics club™

As the Supreme Court made clear in Mergens, the “noncurriculum related”
requirement is not a loophole by which school districts may avoid compliance
with the Act.” The Supreme Court rejected the school district’s argument that
all the groups that the school allowed to meet were curriculum related. Instead,
the Court adopted a broad definition of “noncurriculum related” under which
most schools that allow student groups to meet must allow a student religious
group to meet. A school districteannot claim that all of its groups are curriculum
related by its own definition and, thereby, avoid application of the Act. The
actual, objective practice of a school, not its own classification of student
activities, determines whether it has created a limited forum.”™

4. “onschoolpremises during noninstructional time”: Noninstructional time is time set
aside by the school before actual classroom instruction begins or after actual

eld

oy

:Puger v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. |, 1990),

1.

“Garettv. Renton Sch. Dist., 772 F.Supp. 531,533 (W.D. Wash. 1991), rev'd onother grounds, 987F.2d
641 (9th Cir. 1993). The Ninth Circuir accepted the district court’s holding that eleven clubs were
aoncurriculumrelatedand reversed the districtcourt’s unrelatedholding that a scate constirutionat provision
could bar application of the Equal Access Act toschoals. See Questions 45, 46and 48 atpp. 39-40, infra. The
Gamett district court apinion demonstrates the rigorous standard courts will use to review school board
determinarions regarding whether clubs are truly curriculum relared.

€ Garnett, 772 F.Supp. at 533, 534. See foomote 66.

“]d. ar 533. See foomore 66,

@1d. at 534, See foomore 66.

"Ibid. See foomote 66.

" 1bid. See footnote 66.

714, at 532. See foomote 66.

 Ibid, See footnote 66.

*]bid, See footnote 66,

7 Student Coalition for Peace v. Lower Merion Sch. Dist., 633 F. Supp. 1040, 1042 (E.D. Pa. 1986).

"See pp. 30-31, infra, for citations to the Congressional Record.

7496 U.S. at 244, citing 130 Cong. Rec. 19222 (1984)(statement of Sen. Leahy)(“|A] limited apen
forum should be triggered by what a school does, not by whar it says”).

™496 U.S. at 244. Lower courts have also disregarded school officials’ claims that all student groups
werecurriculum related. See Gamettv. Renton Sch, Dist., 987 F.2d 641 (9th Cir. 1993); Benderv. Williamsport
AveaSch. Dist., 141 F.2d 538, 5490.18 (3d Cir. 1984); Pergerv. Wilson CountySch. Bd., No. 3:89-0822 (M.D.
Tenn. Aug. 1, 1990); Student Coalition for Peace v. Lower Merion Sch. Dist., 633 F. Supp. 1040, 1042 (E.D. Pa.
1986); Amidei v. Spring Branch Indep. Sch. Dist., No. H-84-4673 (S.D. Tex. May 9, 1985).
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classroom instruction ends.™It is time when the school allows students to meet
for noncurriculum related activities. Any time during which noncurriculum
related student groups are permitted to meet should be considered “set aside” by
the school, and thus, should constitute noninstructional time.
Noninstructional time may occur before students attend their first class or after
students attend their last class. It should also include time before an individual
student’s schoolday begins or after it ends, even though other students may be
receiving classroom instruction at that time. For example, when students have
variedschedules, as iscommonin many highschools, the Actshould be triggered
by the individual student’s schedule rather than the school’s schedule.®
Noninstructional timealsoshould include the lunch hourorany time during the
school day when theschool does notofferactual classroom instruction but allows
students toattend extracurricularactivities. For example, in Bender, the student
activity period occurred during the half-hour after homeroom.®" In a post-
Mergens case, students won the right to meet for Bible study during the activity
or homeroom period *

3. SECTION 4071(c):
A SAFE HARBOR THAT SUCCESSFULLY FULFILLS
THE ACT’S EQUAL ACCESS REQUIREMENT

“Schools shall be deemed to offer afair opportunity to students whowish to conduct
a meeting within its limited open forum if such school uniformly provides that—

“(1) the meeting is voluntary and student-initiated;

“(2) thereis no sponsorship of the meeting by the school, the government, or its
agents or employees;

“(3) employees or agents of the school or government are present at religious
meetings only in a nonparticipatory capacity;

“(4) the meeting does not materially and substantially interfere with the orderly
conduct of educational activities within the school; and

“(5) nonschool persons may not direct, conduct, control, or regularly attend
activities of student groups.”™

Secton 4071(c) has been interpreted in two differentways: 1) asa set of requirements
with which a school must complyor  2) as a “safe harbor,” that is, one of several sets of
circumstancesbywhich a school mayfulfill therequirement toofferequal access tostudent

" See Section 4072(4).

®130 Cong. Rec. S8355-56 (daily ed. June 27,1984)(statement of Sen. Denton), See Question 21,
p- 32, infra, for a more deailed discussion.

%1475 U.S. 534 (1986).

8 Perger v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. |, 1990)(school required ro grant
equal access to student religious group during schoolday).

BQuestions 23-36, pp. 33-38, infra, deal with Section 4071 (c) in detail.
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groups. A “safe harbor” describes a set of policies thataschool mayadopt without violating
theequal access requirement of the Act; however, the school is not required toadopt those
policies in order to comply with the Act.® Section 4071(c) addresses five concems, as
follows:

1. Themeetingisvoluntary andstudent-initiated. This provision recognizes the critical
distinction between state-initiated and student-initiated activity. For religious
meetings, this distinction is particularly relevant because the Establishment
Clause generally prohibits religious speech by the state, while the Free Speech
and Free Exercise Clauses protect religious speech by private individuals, as the
Courtemphasized in Mergens.® The request to meet should come from a student
rather than from a teacher, a parent or a nonschool person.

2. The school or its employees may not sponsor the meeting. For purposes of the Act,

sponsorship is a legal term and not what school administrators typically mean by
“sponsorship.” InSection 4072(2), sponsorship is defined to include promoting,
leading or participating in a meeting. However, an employee may be presentfor
custodial purposes to ensure the safety of the students and school property.
As the Court made clear in Mergens, granting permission for a group of students
to meet does not constitute sponsorship for purposes of the Act and, indeed, is
required by it.% Access to the school newspaper, bulletin boards, public address
system and club fairs does not constitute sponsorship under the Act.*” Further-
more, the Court required equal access for a student religious group, despite the
school’s requirement that all groups have active faculty sponsors. The Court
noted that the religious group could have a nonparticipatory faculty sponsor, if
it had any faculty sponsor.®

%The accepted reading of Section 4071(c) remains open, as Justice Kennedy noted in his concurring
opinion in Mergens. Justice O'Connor, in her opinion joined by three other Justices, seemed to assume that
the provisions were requirements and nor discretionary provisions. However, Justice Kennedy, in his
concurring opinion, noted that: “It is not altogether clear, however, whether satisfaction of these criteria is
the sole means of meeting the statutory requirement thatschools with noncurriculum related student groups
providea ‘fair opportunity’ toreligious clubs. 4071(a). Although we need notanswer it today, lefropen is the
question whether school officials may prove that they are in compliance with the statute without satisfying
all of the criteria in Section 4071(c).” 496 U.S. at 260 (Kennedy, ]., concurring).

Although open to interpretation, the “safe harbor” reading seems the berer reading, being fully
consistent with the staturory framework, the actual language of the Act, and the legislative history. See
Student Coalition for Peace v. Lower Merion Sch. Dist., 776 F.2d 431, 442 (3d Cir. 1985). Furthermore, a “safe
harbor” reading leaves maximum discretion to local schoo! administrators, while protecting students’ First
Amendment rights. As Representative William Goodling, a key sponsor of the Act and a former school
administrator, stated: “[N]othing in subsections cand d of the Actare stated as requirements.” 130Cong. Rec.
H12273 (daily ed. Ocwober 11, 1984) (statement of Rep. Goodling).

%5496 U.S. at 250.

%1n Mergens, the school district argued thar giving permission to a religious group to meet constituted
impermissiblesponsorship under the Establishment Clause. Theschool district claimed tharmerely allowing
the religious group to meet informally was sufficient to meet the Act’s requirement of equal access. The Court
rejected this argument, stating that the Act required that the religious student group be given official
recognition and permission to meet. 496 U.S, at 247. Official permission to meet, even with a school
requirement that a faculty member be present, would not be sponsorship in violation of the Establishment
Clause. Id. ar 251-53.

¥1n Mergens, the Court required the school to allow the religious group to have equal access to all of
these activiries. Id. at 247.

®1d. ar 252.53.
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3. Employees may be present at a religious meeting only in a nonparticipatory capacity.
Some persons believe that participation, beyond mere presence for safety
reasons, by an employee of the state in a religious student meeting would be
sufficientstate involvement in the meeting to violate the Establishment Clause,
although other persons believe that prohibition of teacher participation in 2
religious student meeting would be a violation of the employee’s equal protec-
tion and free speech rights.* The Act cleatly states that employees may be
present at religious meetings to ensure students’ safety and protect school
property.® Although the Court in Mergens did not state that involvementby a
school employee ina religious student meeting would violate the Establishment
Clause, the plurality opinion assumed that they would be present only in 2
nonparticipatory capacity and noted that this avoided potential Establishment
Clause difficulties.”

4.  The meeting may not interfere with necessary school discipline. Students have a free
speech right to express themselves to other students at school during appropriate
times. This right, however, does not override the school’s authority to prohibit
any activity that materially and substantially interferes with the orderly conduct
of educational activities within the school.”

This provision ensures that school officials retain the necessary authority to
maintain school discipline and demonstrates the fallacy of the argument that,
by allowing equal access, school officials must allow disruptive groups to meet.
This provision, in combination with Sections 4071(d)(5) and 4071(f), allows
school officials to have an equal access policy without fear of having to allow
harmful groups.®

5. The meeting may not be directed, conducted, contvolled or regularly attended by
nonschool persons. The term “nonschool persons” includes persons who are not
students or school employees.™ If school policy allows students in one
noncurriculum related group to invite a nonstudent toattend, all student groups
must be allowed to do so. One court, in interpreting this provision has held that
“if the school’s limited open forum includes nonstudent participation, then
nonstudent participation must be permitted for all such student groups, subject
only to reasonable, nondiscriminatory regulation.”*

Y1 this provision were adoptzd by a school, the school would still only be concemned with contacts
between students and school employees on school premises. The provision would not require, and the
Constitution does not permit, school administrators to prohibit students from having discussions with school
employees, acting as private individuals, off school premises outside of school hours.

9See Section 4072(2).

91496 U.S, at 251-53.

92 The imporance of students' freedom of speech and the standard of discipline are discussed by the
Supreme Court in Tinker v. Des Moines Sch. Dist., 393 U.S. 503 (1969), and Bethel Sch. Dist. v. Fraser, 478
U.S. 675 (1986). Of course, school rules goveming discipline must apply equally o all student groups.

9 For amore detailed discussion of the authority school administrators retain under the Act todeal with
disruptive groups, see Question 8, at p. 25, infra.

% The school is concerned only with contacts between students and nonschool persons on school
premises. The provision does not require, and the Constitution does not permit, school administrators
prohibit students from having cantact with nonschool persons off school premises outside of school hours.

%5 Student Coalition for Peace v. Lower Merion Sch. Dist., 776 F.2d 431, 442 (3d Cir. 1985). In Widmar
v. Vincent, the Court indicated that to deny religious nonschool persons equal access for student extracur-
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In Mergens, Justice O'Connor assumed that “nonschool persons may not direct,
control or regularly attend activities of student groups,” citing Section
4071(c)(5).In his concurring opinion, Justice Kennedy said the Court had not
decided the express issue of whether the provisions of 4071(c) were mandatory
or optional,”” for example, whether school policies could allow nonschool
persons to direct, conduct, control or regularly artend activities of student
groups. Even under the former, more restrictive reading of 4071(c)(5), school
policy could allow nonschool persons to attend some meetings and participate
in discussions at those meetings at the invitation of the students, as long as the
meetings remained in the control of the students. The key is for the school to
apply the same policy regarding nonschool persons to all student groups.

4. SECTION 4071(d):
WHAT THE ACT DOES NOT DO

“Nothing in this subchapter shall be construed to authorize the United States or

any State or political subdivision thereof—

“@) toinfluence the form or content of any prayer or other religious activity;

“(2) to require any person to participate in prayer or other religious activity;

“(3) to expend public funds beyond the incidental cost of providing the space for
student-initiated meetings;

“(4) to compel any school agent or employee to attend a school meeting if the
content of the speech at the meeting is contrary to the beliefs of the agent or
employee;

“(5) to sanction meetings that are otherwise unlawfid;

“(6) tolimit therights of groups of students which arenot of a specified numerical
size; or

(7) to abridge the constitutional rights of any person.”%

The Actdoes notauthorize a school to doseveral things; neither does it prohibit the
following things. A school or school district is not authorized by the Act:

1. toinfluence the form or content of any prayer or any other religious activity;

ricular meetings may violate the Free Speech and Equal Protection provisions of the Constitution. 454 U.S.
at 269 n.6. On the other hand, some persons would argue that in McCollum v. Bd. of Educ., 333 U.S. 203
(1948), nonscheol persons were prohibired from coming on campus to engage in student activities with
religious content. Thisseems to be too narrowa reading of McCollum, particularly in light of Widmar, in which
the Supreme Court distinguished the McCollum program, which allowed access only toreligious groups, from
2 policy of equal accessfor religious and nonreligious speakers. McCollum prohibited a policy thatallowed only
religious nonschool persons to conduct curricular religious activities in school classrooms. It should not be
read to prohibit extracurricular activities with religious content and participation by nanschool persons, if
nonschool persons may attend nonreligious meetings.

%496 U.S, at 253.

71d. at 260,

" Questians 37-48 at pp. 38-41, infra, deal with Section 4071(d) in detwil.
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2. torequireany person to participate in prayer or other religious activity. These first
two provisions are included in order to comply with the Supreme Court “school
prayer” decisions,” which prohibit state-initiated prayer or devotional Bible
reading;

3. toexpend public funds beyond the incidental costs of providing the space for the
meeting. For example, school districts should not buy supplies for the meetings.
Incidental costs, which are permissible, include heat, lights, custodial services
and employee compensation for supervision;

4. to compel any school employee to attend a meeting if the speech at that meeting
is contrary to the beliefs of the employee. This would protect teachers or other
employees from having to supervise a meeting with which they disagree. If a
teacher does not wish to serve as a monitor for a particular meeting due to the
speech at that meeting, the teacher should be allowed to decline to serve;

5. to sanction meetings that are otherwise unlawful;'®
6.  to set numerical limits for the size of groups allowed to meet;'®

7. to abridge the constitutional Tights of any person. The Act does not specifically
address the constitutional rights of every person with whom the school district
deals. The Act protects secondary school students who are seeking to meet with
otherstudents. The Actdoes not, and cannot, abridge constitutional rights that
otherwise may exist for students below the secondary level, or for teachers,
parents or nonschool persons.

5. SECTION 4071(e):
ENFORCEMENT OF THE ACT

“Notwithstanding the availability of any other remedy under the Constitution or
thelaws of the United States, nothing in this subchapter shall be construed to authorize
the United States to deny or withhold Federal financial assistance to any school.”'®

The Act does not authorize the denial or withholding of federal financial assistance
toanyschool. Theprimaryenforcementmechanismof the Actisalawsuitbystudents who
aredenied their right to meet by a school. Students may ask foran injunction or monetary
damages. A school may be liable for the students’ attomeys' fees, if the students seek legal
counsel to gain their right to meet.'® The United States Department of Justice has
intervened when necessary to defend the Act.

% Engel v. Vitale, 370 U.S. 421 (1962), and Abington Sch. Dist. v. Schempp, 374 U.S. 203 (1963). See
pp. 1-8, supra.

10 (uestion 45 at p. 39, infra, discusses what constitutes “unlawful.”

19 This provision was included particularly to reassure afl religious minority groups that they would not
be excluded because of size.

12 Questions 48 and 49 at pp. 40-41, infra, deal with Section 4071 (e) in detail.

10 See footnote 2.
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6. SECTION 4071(f):
THE SCHOOL ADMINISTRATOR RETAINS
DISCIPLINARY AUTHORITY

“Nothing in this subchapter shall be construed to limit the authority of the school,
its agents or employees, to maintain order and discipline on school premises,’ to protect
the well-being of students and faculty, and to assure that attendance of students at
meetings is voluntary.”%

The Act in no way diminishes the authority of school administrators to maintain
order and to protect students on school property. The school remains free to prohibitany
meeting that distupts the school environment, that threatens the well-being of students
or faculty or that threatens school property. The school may also take any measure
necessary to assure that attendance of students at any meeting is completely voluntary.
This section demonstrates that school officials need not grant access toharmful groups.'®

7. SECTIONS 4072, 4073 and 4074:
SELF-EXPLANATORY PROVISIONS

“Section 4072. As used in this subchapter—

“() Theterm‘secondaryschool’ meansapublicschoolwhich provides secondary
education as determined by State law.

“(2) Theterm ‘sponsorship’ includes the act of promoting, leading, or participat-
inginameeting. The assignment of dteacher, administrator, or other school
employee to ameeting for custodial purposes does not constitute sponsorship
of the meeting.

“(3) The term ‘meeting’ includes those activities of student groups which are
permitted under a school’s limited open forum and are not directly related
to the school curriculum.,

“(4) The term ‘noninstructional time’ means time set aside by the school before
actual classroom instruction begins or after actual classroom instruction
ends. :

“Section 4073, If any provision of this subchapter or the application thereof to any
berson or circumstances is judicially determined to be invalid, the provisions of the
remainder of the subchapter and the application to other persons or circumstances shall
not be affected thereby.

“Section 4074. The provisions of this subchapter shall supersede all other
provisions of Federal law that are inconsistent with the provisions of this subchapter.”

1% Questions 50-54 at pp. 41-42, infra, deal with Section 4071(f) in detail.
155 See Quesrion 8 at p. 25, infra.
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Section 4072 contains definitions of the terms “secondary school,” “sponsorship,”
“meeting” and “noninstructional time,” all of which were discussed earlier in the
discussion of Section 4071.

Section 4073 is a severability clause. It simply states that, if a court determines any
specific part of the Act or its application to be invalid, the application of the Act toother
;:ircumstancu or persons shall not be affected, and the remainder of the Act will still be

aw.

Section 4074 says that the requirements of this Act supersede all other federal law
inconsistent with the Act.

B. LecistaTivE HisTORY OF THE EQUAL ACCESs ACT

TheEqual Access Actis formally knownas Title VIII of the Education for Economic
Security Actof 1984, 20 U.S.C. Sections 4071, et seq. The Actwas passed by a vote of 88-
11 on June 27, 1984, by the United States Senate. On July 25, 1984, the House of
Representatives passed the Act by a vote of 337-77. On August 11, 1984, President
Reagan signed the Act into law.

The Act was designed to address an increasingly widespread perception by public
school administrators that they must prohibitany religious activity by students atany time
on school premises in order to comply with the Establishment Clause of the First
Amendment.

Many legislators were concerned thatschool administrators were infringingupon the
free speech, free association andfree exercise rights of public school students. Furthermore,
many membess of Congress believed thatlower courts had failed toprotect the important
right of students to engage in extracurricular religious speech. They believed this was
wrong, especially in light of the Supreme Court decisions in Widmar v. Vincent'® and
Tinker v. Des Moines Independent School District'” that protected, respectively, religious
speech and secondary school students’ speech.

Considering Tinker and Widmar, the Congress became increasingly convinced that
the free speech rights of secondary students included the right to meet for religious,
political, philosophical and other speech. Congressional committees held numerous
hearings on the issue of whether students were being denied this right. Not only did
students testify about the infringement of their free speech rights, but school administra-
tors testified that there was indeed confusion as to what was permissible on school
property.'®

In its consideration of the legislation, the Congress found that denial of equal access
to students violates their freedom of speech, freedom of association and, in the case of
religious speech, freedom of religion. These rightsare basic rights of Americans, including
public secondary school students.

The Congress recognized that the public schools must teach students, by word and
deed, the proper exercise of these First Amendment rights. By denying students these
rights, a school would teach students that freedom of speech is relatively unimportant to
the school and the state. Furthermore, in denying students equal access for religious

18454 U.S. 263 (1981).
197393 U.S. 503 (1969).
@S, Rep.No.357,98th Cong,, 2d Sess. 14-21 (1984); H.R. Rep. No, 710, 98th Cong,, 2d Sess. 3 (1984).
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speech, the school would demonstrate a hostility to religious speech that is prohibited not
only by the Free Speech Clause of the First Amendment but also by the Establishment
Clause itself.'®

Although it realized that students’ free speech rights must not distupt the school
environment, the Congress believed that secondary school students are mature enough
to engage in religious, political and philosophical speech.!™® Secondary school students
alsoare mature enough to recognize that the mere allowance of equalaccessdoes notmean
that the state approves the content of all student speech. The Congress found that
secondary school students can appreciate state neutrality toward religious speech, as well
as other types of speech.'

The Congress also was sensitive to any Establishment Clause concerns. The Act is
drafted to avoid violation of the Establishment Clause. The Congress recognized that the
state must not promote religious activity. However, a policy of equal access does not
promote teligious activity, but merely gives it neutral treatment.

The Congress also was careful to protect the necessary discretion of school adminis-
trators to maintain order and discipline and to protect the well-being of students and
faculty. Under the Act, school administrators retain full disciplinary authority.

The Congress recognized the need for careful guidance on an important nationwide
problem. Passed by overwhelming, bipartisan majorities in both houses, the Actforcefully
expresses the congressional conviction that equal access for religious, political and
philosophical speech is a constitutional and equitable educational goal.!1?

1% As the Supreme Court said in Mergens, “if a State refused to let religious groups use fucilities open to
others, then it would demonstrate not neutrality but hostility toward religion.” 496 U.S. at 248.

110]d.ac250-51, citingS.Rep, No, 98-357, p.8, 35 (1984){“{S]rudents below the college level are capable
of distinguishing between State-initiated, school-sponsored, or teacher-led religious speech on the one hand
and student-initiated, student-led religious speech on the other”).

W d, ar 21,36; Mergens, 496 U.S. at 250-51.

"2 eading proponents of the Senate equal access legislation were Senator Jeremiah Denton (R-Ala.),
Senator Mark Hatfield (R-Ore.), and Senator Patrick Leahy (D-Vt.). On the House side, Congressmen Carl
Perkins (D-Ky.), Don Bonker (D-Wash.), William Goodling (R-Pa.), Rod Chandler (R-Wash.), and Trent
Lote (R-Miss.) were key sponsors of the Act.

THE EQUAL ACCESS ACT & 22



PartIIl:
Questions and Answers
About the Equal Access Act

A. WHO AND WHAT ARE COVERED BY THE ACT?

Q1:  Does the Act apply to every public school? (Section 4071(a)) .'"

A:  TheActapplies tomost public secondary schools. Icapplies toa school that:
1) provides secondary education as determined by state law, 2) receives
federal financial assistance and 3) has a limited open forum."*

Q2: Who are the “students” referred to in the Act? (Section 4071(a)).

A:  Thestudents are those who attend the particular school involved. The Act
does not create a right for students from outside the school to come into that
school.

Q3: What does it mean to “conduct a meeting”? (Section 4071 (a)).

A:  The Act itself defines the term “meeting” in Section 4072(3). The term
“meeting” isbroadand includesany activity ofastudent group that the school
permits under its limited open forum.

Forexample, if any noncurriculum related student group is allowed to use the
school diamond for a baseball game, the school cannot discriminate against

religious, political or philosophical student groups that also want to use the
diamond for a baseball game.

InMergens, the Courtrequired equalaccessforareligious student group to the
school newspaper, bulletin boards, the public address system and the annual
club fair, in addition to the right to meet.!s

Q4: What does the term “religious content of speech” include? (Section
4071(a)).

A:  Oneofthebenefitsof the Actis torelieve school administrators of the burden
of deciding whether or not a group is religious. Before the Act was passed,
some administrators believed that the Constitution required them to pro-
hibit any religious activity on school premises. Therefore, an administrator
had to decide whether or not a particular activity of a student group was
religious, which could be an extremely difficult task. (For example, to some,
aMarxistclub would have religious overtones, whereas to others, itwould be
purely political or philosophical).1!¢

- 18 The section numbers in parentheses refer to the section of the Equal Access Acc that the question
addresses.
" Themeaningofthe term “limited open forum"isdiscussedon pp12-15end 27-28 of these guldelines.
Y5 Board of Educ. of Westside Comm. Sch. v. Megens, 496 U.S. 226, 247 (1990). See also, Student
Coalition fo)vr Peace v. Lower Merion Sch. Dist., 776 F. 2d 431 (3d Cir. 1985)(use of school athletic field for
ition).
114 See Malnak v. Yogi, 592 F.2d 197, 212 (3d Cir. 1979).
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Qs:

Under the Act, administrators need not concern themselves with categoriz-
ing the type of speech that occurs at student meetings. The school adminis-
trators need only concern themselves with whether the meeting would cause
a material and substantial interference with the orderly conduct of educa-
tional activities within the school,' involves unlawful conduct,""® threatens
the well-being of students and faculty' or occurs at a meeting at which
attendance is not voluntary.'® If a student meeting does any of these things,
the school may deny permission to meet on school property, regardless of
whether the content of the speech is religious, political or philosophical./#
May student meetings include prayer? (Section 4071(a)).

Yes. In Mergens, the Supreme Court held that the Equal Access Act protects
the right of a student group to meet for prayer, Bible study and fellowship.'2
The Court earlier had held that prayer and worship are forms of speech
completely protected by the First Amendment.!? The Court reasoned that
any attempt to distinguish prayer from religious discussions is untenable. %
InMergens, the Courtemphasized the “crucial difference between government
speech endorsing religion, which the Establishment Clause forbids, and
private speech endorsing religion, which the Free Speech and Free Exercise
Clauses protect.”s i

Are “religious services” permitted during student-initiated meetings?
(Section 4071(a)).

A school administrator should not attempt to determine whether students’
religious speech is a religious discussion or a religious service. As explained
in Question 4, supra, such a distinction would be extremely difficult to
administer and is unconstitutional.™ A school administrator may maintain
school order and discipline, avoid any material and substantial interference
with the educational process of the school, protect the well-being of the
students and faculty and ensure that attendance at any meeting is volun-
tary. ¥

17 See Section 4071(c)(4).
118Ses Section 4071(d)(5).
19 See Section 4071(F).

2]bid.

12 See Question 8 at p. 25, infra.

12496 US.at 232.

12 Widmar v. Vincens, 454 U.S. 263, 269 (1981). It should also be noted that nonverbal religious
expression, such as the wearing of religious symbols or clothing, is also protected by the First Amendment.
In Tinker v. Des Moines Sch. Dist., 393 U.S. 503 (1969), the First Amendment protecred students' wearing
of a black armband that expressed their political and religious opposition to the Vietam War. The wearing
of yarmulkes, religious jewelry and other articles of clothing would be similarly protected nonverbal

1 Widmar, 454 U.S. at 272 n.lL

12 Mergens, 496 U.S. at 250.

126 Widmar, 454 U.S. at 269 n.6; Mergens, 496 U.S. at 248.
17 See Sections 4071(c)(4), 4071(d)(5), and 4071(F).
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Q7: Must religious groups be nonsectarian in order to meet under the Act?
(Section 4071(a)).

A:  No. In Mergens, the Court expressly held that a “Christian club” must be
allowed to meet under the Act. '#

Q8:  Doesthe Actrequire schools to allow cults or hate groups, such as the Nads
or the Ku Klux Klan, to meet? (Section 4071(a)).

A:  No. The Actallows school officials the necessary authority to deny permis-
sion to hate groups, cults or any group whose conduct is distuptive or
threatens students’ well-being. The Supreme Court pointedly noted in
Mergens:

“The Act expressly does not limit a school’s authority to prohibit meetings
that would ‘materially and substantially interfere with the orderly conduct of
educational activities within the school.’ Sec. 4071(c)(4); ¢f. Tinker v. Des
Moines Independent School District, 393 U.S. 503, 509 (1969). The Act also
preserves ‘the authority of the school, its agents or employees, to maintain
order and discipline on school premises, to protect the well-being of students
and faculty, and t assure that attendance of students at meetings is
voluntary.’ Sec. 4071 (f)."%

Unfortunately, some opponents of the Act use the “hate groups and cults”
argument in order to intimidate school officials into closing, unfairly and
unnecessarily, the forum for all noncurriculum related student groups. The
argument is a red herring that, if believed, may cause school officials to
needlessly restrict many legitimate student groups, out of the false belief that
the Act restricts school officials’authority to deal effectively with hate groups
and cults. School officials have several protections against such groups,
including:

L. Section4071(c)(4) specificallyassures thatschool administrators retain the
authority toprohibitactivities that materiallyand substantially incerfere with
theorderlyconductof educational activities within the school. Thisstandard
comes directly from the Court's decision in Tinker v. Des Moines Independent
School District.”™ In Tinker, the Court protected the political speech of
students. In the twenty-five years since the Tinker decision, extremist
political groupshave not gainedaccess toschool campuses, because the Court
set forth a workable standard in Tinker, allowing school administrators to
prohibit activity or speech that materially and substantially interferes with
the orderly conduct of educational activities within the school. The Act
includes this standard as a protection against extremist groups.

Thefacttharadisruptive activity is religious, political or philosophical, does
not give it special protection. The Act merely gives religious, political or

18Mergens, 496 U.S. at232. Asdiscussed in Question 9, infra, school officials may beallowed to require
an open attendance policy for all student meetings using school facilities.

151d ar 241.

12393 U.S. 503 (1969).
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"

Q10:

philosophical groups equal access to school facilities. Those groups still must
abide by the same disciplinaty rules that are applied to any other activity
within the school.

2. Section 4071(f) was adopted explicitly to give school administrators the
authority to exclude cults from the school campus. The Act allows school
administrators to maintinorderand disciplineon school premises, toproect
the well-being of students and faculty and to ensure that student attendance
atany meeting is voluntary.

3. Section 4071(d)(5) makes clear that the Act does not require the school
to allow meetings at which illegal activity is occurring. For example, school
administrators retain the authority to prohibit illegal activities.

4. Under Section 4071(c)(1), the school may require that all student groups
must be initiated by students at the school. The Act protects only the right
of sudentsata particular school to meetatthatschool. Itdoes not givespecial
protection to outsiders or students from other schools seeking to use school
facilities.

5. The school may require, as part of its limited open forum policy, that all
studentgroups be open toall studentsin the school. Thus, groups thatexclude
persons on the basis of race or national origin would be effectively precluded
from meeting.

6. The Supreme Courthas recognized the authority of school administrators
to restrict lewd or obscene speech in Bethel School Disrict v. Fraser.

For these reasons, the argument that a closed forum must be adopted in order
topreventmeetings by hategroupsor cultsisfalse. The Actprovides adequate
safeguards against meetings by such groups.

Must the meetings be open to all students? (Section 4071 (a)).

School officials may be able to require thatall meetings of student groups be
open to attendance by all students in the school. It is likely that federal or
state civil rights laws may be interpreted to prohibit student groups from
denying admission on the basis of race, national origin, gender or handicap.
An open attendance policy does not mean that all students must agree with
what is said at the meetings. It means that any student should be free to go
to any meeting, even if the rest of the students at the meeting disagree with
his or her views.

What if some students object to other students’ meetings?
(Section 4071(a)).

The students still have a right to meet, if they do 5o in a lawful and orderly
manner. The First Amendment does not allow a “heckler’s veto” of another
person’s right to speak but protects both the right of persons to meetand the
right of other persons to disagree, in a nondisruptive manner, with the ideas
of those meeting together.

11478 U.S. 675 (1986).
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Q11:

A:

May a school meet the requirements of the Act by allowing religious
groups to meet informally while withholding formal recognition? (Section
4071(a)).

No. Before the Mergens decision, some school officials told students that they
could meet informally without permission on an irregular basis and, there-
fore, the school did nothave togive them official recognition. InMergens, the
Courtruled that such actiondenied the students equal access by withholding
official recognition of the group “fa]lthough the school apparently permits
[the students] to meetinformally after school.”* Official recognition, which
the Court ruled to be required by the Act, allowsa religious student group “to
bepartof the studentactivitiesprogram and carries with itaccesstothe school
newspaper, bulletin boards, the public address system and the annual Club
Fair,"1¥

B. WHEN Is THE AcT TRIGGERED?

Q12:
A:

Q13:
A:

Q14:

What triggers the Equal Access Act? (Section 4071(b)).

The Actis triggered if a public school that provides secondary education and
receives federal financial assistance has a limited open forum.

What is a “limited open forum”? Section 4071(b)).

A “limited openforum”is a term adoptedfrom free speech cases, although the
Actmadeimportant modificationsinitsuse of the term.'* Basically, it means
that a school allows students to meet to discuss subjects, or engage in
activities, of interest to the students. Having done this, the school must treat
with faimess other students who wish to meet todiscuss their religious values.
However, the forum is “limited” in the sense that the school’s obligation of
fair treatment extends only to the students at that school and not to every
person who might wish to speak in school facilities. For example, under the
Act, the school retains the right to deny access to all nonschool persons.'*
Does every public secondary school have a limited open forum?

(Section 4071(b)).

A school that allows extracurricular student activities usually has a limited
open forum. However, a school may choose not to permit students to meet
for any extracurricular activity. Then the school would not have a limited
open forum,!%

2496 U.S. at 247.
5 Ibid,

14 As the Court stated in Mergens, the Act uses the term “limited open forum,” rather than the term
“limited public forum” used in the Court’s free speech cases. Therefore, the Act establishes “a standard
different from the one established by our free speech cases.” 496 U.S. at 242. The most significant result of
this difference is that the Act is triggered by the presence of “one or more noncurriculum related student
groups,” whereassome freespeech cases have requireda largernumber of groups or speakers in order to trigger
a First Amendment public forum analysis.

135For a discussion of access by nonschool persons, see Questions 33-36, pp. 37-38, infra

14 See Questions 8 and 19, for reasons why closing a forum s not a good or necessary policy.
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Q15: When has a school created a limited open forum? (Section 4071(b)).

A:  Aschool has created a limited open forum whenever it allows one or more
noncurriculum related student groups to meet during noninstructional
time.'” ThekeyissueinMergens waswhether the school hadcreatedalimited
open forum. The school claimed thatithad not, because inits view, all of the
student groups were curriculum related. The Supreme Court rejected the
school’s contention'® and found that at least three of the student groups
which were meeting were noncurriculum related and triggered the Act.

The Supreme Court emphatically stated that itwould not permit schools “to
evade the Act by strategically describing existing student groups” in a way
that avoids compliance with the Act."*Indetermining whetheraschool has
alimited open forum, the courts will look “toa school’s actual practice rather
than its stated policy.”® The Supreme Courtemphasized that the Act would
be interpreted broadly, in order to carry out Congress’ intent to protect
students’ religious speech from discriminatory treatment by school offi-
cials." School officials will not be allowed to thwart a federal statute
intended to end discrimination in federally funded public schools.!®
The Act is triggered if only one noncurriculum related group is allowed to
meet. Furthermore, the Act does not require that other student groups
actually be meeting; it only requires that the school has made an offering to
or opportunity for one or more groups to meet.

Q16: Whatis a “noncurriculum related” student group? (Section 4071(b)).

A: A noncurriculum related student group is a group or club “that does not
directly relate to the body of courses offered by the school.”® The Supreme
Courtaddressed the definition of a“noncurriculum related student group” by
setting forth the criteria for a “curriculum related student group.” A student
group is “curriculum related” only if:
1) “the subject matter of the group is actually taught, or will soon be taught,
in a regularly offered course”;
2) “the subject matter of the group concerns the body of courses as a whole;”
3) or “participation in the group is required for a particular course [ ] or...
results in academic credit.”*
If one group does not belong to one of the above categories, the Act is
triggered, and a student religious group must be allowed to meet.

137 See Section 4071 (b).

138496 U.S. at 244.

191d., citing 130 Cong. Rec. 19222 (1984)(statement of Sen. Leahy)(“{A] limited open forumshould be
triggered by what a school does, not by what it says”).

40496 U.S. at 246.

141d, at 239.

8 1d, ar 241,

Wid ar239.

4 1bid.
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The “noncuriculum related” trigger is not a loophole by which school
districts may avoid compliance with the Act. The Court noted that school
officials may not “define ‘curriculum related’ in a way that results in almost
noschoolshavinglimited openfora, orinaway that permits schools toevade
the Act by strategically describing existing student groups” as curriculum
related in order to avoid triggering the Act."** A school cannotclaim that all
of its groups are curriculum related by definition and, thereby, avoid applica-
tionof the Act.' Furthermore, aschool district stands tolose notonly itsown
attomeys’ fees, but also the attomeys’ fees of the students who must obtain
legal counsel to force the school district to comply with the Act.

Q17: What examples of noncurriculum related student groups did the
Supreme Court give? (4071(b)).

A:  Asexamples of noncurriculum related student groups, the Court noted that
groups such as a chess club, a stamp collecting club or a community service
club would be noncurriculum related, unless a school could show that such
groups fell within the Court’s description of groups thatdirectly relate to the
curriculum of that particular school.®
In the Mergens case, the Court found at least three groups that specifically
were noncutriculum related: 1) “Subsurfers,” a scuba diving group; 2)"Chess
club;” and 3) “Peer Advocates,” a service group working with special
education classes. ¥
Other courts have given additional examples of noncurriculum related
groups, including: Key Club!*®* chess club™; aviation club'?; office aides'®;
drug prevention clubs'*%; peer counseling groups'®’; bowling club™é; commu-

16 1d, ar 244, citing 130 Cong. Rec. 19222 (1984)(statement of Sen. Leahy)(“{A] limited open forum
should be triggered by what a school does, not by what it says”).

1% Lower courts have also disregarded school officials’ claims that all student groups were curriculum
relared. See, e.g,, Gamettv. Renton Sch. Dist.,, 987 F.2d 641 (9th Cir. 1993); Bender v. Williamsport Area Sch.
Dist., 741 F.2d 538, 549 .18 (3d Cir. 1984); Pope v. East Brunswick Bd. of Educ., No. 91-785 (D.N.J. April
26, 1993); Perger v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tean. Aug, 1, 1990); Student Coalition for
Peace v. Lower Merion Sch. Dist., 633 F. Supp. 1040, 1042 (E.D. Pa. 1986); Amideiv. Spring Branch Indep. Sch.
Dist., No. H-84-4673 (S.D. Tex. May 9, 1985).

" Pursuant t0 42 U.S.C. Section 1988, students who prevail in cases brought to enforce their right of
equal access may recoup their artomey fees from the school district. See, e.g;, Perger v. Wison County Sch.
Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1, 1990); Amidel v. Spring Branch Indep. Sch. Dist., No. H-84-4673
(S.D. Tex. May 9, 1985); Bender v, Williamsport Area Sch. Dist., 563 F. Supp. 697 (M.D. Pa. 1983); Board of
Educ. of City of Buffalo v. Buir, No. 11097/88 (N.Y. Sup.Cr., Sept. 4, 1991). It should be noted that after
passage of the Act, the United States Department of Justice intervened in several cases, on behalf of students
who had been denied equal access, in lawsuits against school districts who refused to comply with the
requirements of the Act.

14496 U.S. at 245-46.

Wil

10 Bender v. Williamsport Area Sch, Dist., 741 F.2d 538, 549 n.18 (3d Cir, 1984), vacated on procedral
gramd,:l. ‘4';73. U.S. 534 (1986); Pope v. East Brunswick Bd. of Educ., No. 91-785 (D.N.J. Aril 26, 1993).

19 Jhid.
19 Jbid.
::fbega v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1, 1990).

1% Gamett v. Renton Sch. Dist., 772 F. Supp. 531, 533 (W.D. Wash. 1991), rev'd on other grounds, 987
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nity service clubs (for example, Special Kiwanis Youth Club and Varsity
Club)'*" international cultural club*®; minority student union'®; dance
squad'®; Future Business Leaders of America'®'; pep club'®?; girls’ club'®; ski
club'®*; and a volleyball marathon.'®

Duringlegislative debate on the Act, Congress gave many examples of groups
that might trigger equal access, including: political activities'®; philoso-
phy'e; music'®; photography'®; ethics'™; business club!™; sports club'%; Key
Club'?; school band'™; drama club'®; math club'?; science club'™; language
clubs'®; stamp club'®; debate'®; cheerleading'®; groups fundraising for

F.2d 641 (9th Cir. 1993). The Ninth Circuit accepred the district court’s holding thar eleven clubs were
noncurriculum related and reversed the districtcourt’s unrelared holding thata state constitutional provision
could bar application of the Equal Access Act to schools. See Questions 45, 46 and 48 at pp. , infra. The
Garnett district court opinion demonstrates the rigorous standard courts will use to review school board
dererminations regarding whether clubs are rruly curriculum relaeed.

15 Garnett, 772 F. Supp. at 533, 534. See foomote 156.

13]1d. ar 533, See footnote 156.

191d. ar 534. See foomote 156.

19 jbid, See foamote 156.

16 1bid. See foomote 156.

1214, at 532. See foomote 156.

19 1bid, See foomote 156.

1% bid. See foomote 156.

' Student Coalition for Peace v. Lower Merion Sch. Dist., 633 F. Supp. 1040, 1042 (E.D. Pa. 1986).

166130 Cong. Rec. S8335 (dsily ed. June 27, 1984)(smrement of Senator Denton); id. at S8337
(statement of Senator Hatfield); id. at S8354 (statement of Senator Levin); id. at S8358 (statement of Senator
Biden); id. at S8364 (statement of Senaror Thurmond); id. at S8366 (starement of Senator Grassley); 130
Cong. Rec. H7724 (daily ed. July 25, 1984) (statement of Representative Frank); id. at H7726 (statement of
Representative Roukema); id. at H7732 (statement of Representative Goodling); id. at H7737 (statement of
Representative Emersen).

19 130 Cong. Rec. S8335 (daily ed. June 27, 1984)(statement of Senator Denton); id. at S8337
(starement of Senator Hatfield); id.atS8358 (statementof Senator Biden); id. at S8364 (statement of Senator
Thurmond).

18 1d. ar $8337 (daily ed. June 27, 1984)(statement of Senator Hatfield);

19 Ibid.; id. ar S8365 (statement of Senaror Baucus); 130 Cong. Rec. H7730 (daily ed. July 25, 1984)
(statement of Representative Clinger).

1®]d. at S8354 (daily ed. June 27, 1984)(statement of Senator Levin).

7 1d, ar S8358 (daily ed. June 27, 1984)(statement of Senator Biden).

12]4, ar S8359 (statementof Senator Biden); 130Cong. Rec. H7737 (daily ed. July 25,1984) (stacement
of Representative Emerson).

11 130 Cong. Rec. S8359 (daily ed. June 27, 1984)(statement of Senator Nickles); 130 Cong. Rec.
H7735 (daily ed. July 25, 1984) (statement of Representarive Bonker).

174130 Cong. Rec. S8359 (daily ed. June 27, 1984)(statement of Senator Nickles).

1% Id. ar S8360 (statement of Senator Mattingly); id. at S8364 (statement of Senator Thurmond).

‘: Id. at S8360 (statement of Senator Martingly).

7 1bid.

'™ Jd. ar S8360 (statement of Senator Mattingly); id. at S8365 (statement of Senaror Baucus); . at
58366 (statement of Senaror Grassley); 130 Cong. Rec. H7730 (daily ed. July 25, 1984) (statement of
Representarive Clinger); id. at H7834 (statement of Representarive Siljander).

1%130Cong. Rec.S8361 (daily ed. June 27, [984)(statement of Senator Jepsen); id. at S8367 (statement
of Senator Gorton); H. Rep. 710,98th Cong., 2d Sess. (1984) (dissenting views of Representative Boucher).

1®130Cong. Rec. 58368 (datly ed. June 27, 1984)(statement of Senator Evans); 130Cong. Rec. H1732
(daily ed. July 25, 1984) (statement of Representative Lloyd).

1% 130 Cong. Rec. $8367 (daily ed. June 27, 1984)(statement of Senator Gorton).
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charities'®; aerobics'®; private social organizations'®; Hi-Y'®; card clubs!®;
and gymnastics club'®.

Q18: Did the Supreme Court give examples of curriculum related student
groups? (4071(b)).

A:  As examples of curriculum related student groups, the Court in Mergens
noted that a French club would directly relate to the curriculum if a school
taught French in a regularly offered course or planned to teach the subjectin
the near future. A school’s student government would generally relate
directly to the curriculum to the extent that it addressed concerns, solicited
opinions and formulated proposals pertaining to the body of courses offered
by the school. If participation in a school’s band or orchestra were required
for the band or orchestra classes or resulted in academic credit, then those
groups would also directly relate to the curriculum. 1

Q19: Who determines whether student groups are in fact curriculum related?
(4071(b)).

A:  Local school authorities make the initial determination within the strict
confines of the Supreme Court’s guidelines in Mergens. As the Mergens
decision itself illustrates, when necessary, the courts will set aside the
determination of school officialsin order toprevent discriminatory treatment
of a group protected by the Act.!®

As the Court made clear, school officials may not define “curriculum related”
to mean every activity remotely related to abstract educational goals.!®
“Curriculum related” may not be defined “in a way that results in almost no
schools having limited open fora, or in a way that permits schools to evade
the Act by strategically describing existing student groups” to avoid trigger-
ing the Act.'” Whethera specific student group is a “noncurriculum related
student group” will depend on a particular school’s curriculum; but such
determinations are subject tofactual findings by trial courts.” Furthermore,
a school district stands to lose not only its own attorneys’ fees but also the

18130 Cong. Rec. H7726 (daily ed. July 25, 1984)(statement of Representative Roukema).

18 14, at H7727 (statement of Representative Roukema).

%1d, at H7732 (statement of Representative Goodling).

161d. at H7735 (statement of Representative Bonker),

1% 1d_at H7834 (statement of Representative Siljander).

'¥H. Rep. 710, 98th Cong,, 2d Sess. (1984) (dissenting views of Representative Boucher).

14496 U.S. ar 240.

'® Lower courts have also disregarded school officials’ claims that all student groups were curriculum
related. See Gamettv. Renton Sch. Dist., 987 F.2d 641 (9th Cir. 1993); Bender v, Williamsport AreaSch. Dist.,
741 F.2d 538, 549 n, 18 (3d Cir. 1984); Pope v. East Brunswick Bd. of Educ., No, 91785 (D.N.). April 26,
1993); Pergerv. WilsonCounty Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1,1990); Student Coalition for Peace
9. Lower Merion Sch. Dist., 633 F. Supp. 1040, 1042 (E.D. Pa. 1986); Amidei v. Spring Branch Indep. Sch. Dist.,
No. H-84-4673 (S.D. Tex. May 9, 1985).

199496 U.S. at 244.

191 hid.

"% 1d. at 240. The district court decision in Gamett v, Renton Sch. Dist., 772 F, Supp. 531 (W.D. Wash.
1991), vev'd on other grounds, 987 F.2d 641 (9¢th Cir. 1993), demonstrates the rigorous standard courts will use
toreviewschool board determinations regarding whether clubs are truly curriculum relared. See footnore 189.
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attomeys' fees of the students who must obtain legal counsel to force the
school district to comply with the Act.!'®

Q20: What is “noninstructional time”? (Section 4071(b)).

A:  Theterm “noninstructional time” is defined in Section 4072(4) as time set
aside by the school before actual classroom instruction begins or after actual
classroom instruction ends. In short, it is the time when the school allows
students to meet for student activities.

Q21: Does noninstructional time include lunch periods, activity periods
during the school day, or other times when students may meet?

(Section 4071(b)).

A:  Anytmeduring which noncurriculum related student groups are permitted
to meet should be considered time “setaside” by the school and, thus, should
constitute noninstructional time. Noninstructional time may occur before
studentsattend theirfirstclass orafterstudents attend their lastclass. Itshould
also include time before an individual student’s school day begins or after it
ends, even though other students may be receiving classroom instruction at
that time. For example, when students have varied schedules, as is common
in many high schools, the Actshould be triggered by the individual student’s
schedule rather than the school’s schedule.'™

Although some opponents of the Actquestion its applicability to times when
students are required to be at school, the safest course for a school adminis-
trator to follow is to grant equal access any time student groups are allowed
to meet. While the clubsin Mexgens metbefore and after school, the Supreme
Court’s rationale is equally applicable to meetings during the schoolday,
given its emphasis on the “crucial difference between govermment speech
endorsing religion, which the Establishment Clause forbids, and private
speech endorsing religion, which the Free Speech and Free Exercise Clauses
protect.”"™ This rationale should apply any time student groups are allowed
to meet.!%

In a post-Mergens case, students won the right to meet for Bible study during
the activity or homeroom period.!”? The Bender case also supports the rightof
students to meet during an activity period after homeroom. In that case, the

9 Pursuant to 42 U.S.C. Section 1988, students who prevail in cases brought to enforce their right of
equal access may recoup their attomey fees from the school district. See, e.g., Perger v. Wilson County Sch.
Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1, 1990); Amidel v. Spring Branch Indep. Sch. Dist., No. H-84-4673
(S.D. Tex. May 9, 1985); Bender v. Williamsport Area Sch. Dist., 563 F. Supp. 697 (M.D. Pa. 1983); Board of
Educ. of City of Buffalo u. Burr, No. 11097/88 (N.Y. Sup.Ct., Sept. 4, 1991). It should be noted that after
passage of the Act, the United States Department of Justice intervened in several cases, on behalf of students
who had been denied equal access, in lawsuits against school districts who refused to comply with the

ments of the Act.

14130 Cong. Rec. $8355-56 (daily ed. June 27,1984)(statement of Sen. Denvon).

195496 U.S. at 250.

1%Forexample, akeysponsorof the Actindicated that the Actcovers time beforean individual student’s
school day begins or after it ends, even though other students may be recelving classroom instruction at the
time because of split sessions or staggered school schedules. 130 Cong. Rec. S8355-56 (daily ed. June 27,
1984)(statement of Sen. Denton).

197 Perger v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1, 1990).
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students sought to meet for religious speech during the club activity period,
which took place after the homeroom period. A federal district court ruled
that the students had a free speech right to meet for religious speech during
the activity period.'®

Q22: May a school place any restrictions on student meetings in a limited
apen forum? (4071(b)).

A:  Yes. A school may place “time, place or manner” restrictions on student

meetings in a limited open forum, as long as those restrictions are reasonable
and neutrally applied to all groups.
Examples of neutral time restrictions would be a requirement thataff student
meetings must take place on Monday or must last less than 30 minutes.
Neutral restrictions may be placed on where the students meetand how they
meet. Theschool also retains disciplinary authority and the ability toprotect
the well-being of students and faculty.'”

C. WHAT DoEs Not VIOLATE THE AcT?

" Q23: When has a school fulfilled the requirements of the Equal Access Act?
(Section 4071(c)).

"A:  Section 4071(c) has been interpreted in two different ways: 1) as a set of
requivements with which a school must comply or 2) as a“safe harbor”, that is,
one of several sets of circumstances by which a school may fulfill the
requirement to offer equal access to student groups. A “safe harbor” describes
a set of policies that a school may adopt without violating the equal access
requirement of the Act?™however, the school is not required to adopt those
policies in order to comply with the Act.®

1R563F. Supp. 697 (M.D. Pa. 1983). Although the Bender case was decided on procedural grounds when
itreached the Supreme Court, the Courteffectively reinstated the district courtdecision toallow thestudents
to meet during the activity period following the homeroom period. Bender, 475 U.S. 534 (1986). Further-
more, the Bender district court decision was the model for the Equal Access Act, as repeated references in the
legistative debates demonstrate.

1% See Section 4071(c)(4), (d)(5), and (f). Accord, M 496 U.S. at 241.

*This is not a guarantee that any of these policies might not violate the Constitutian, but it seems
unlikely that they would. See pp. 15-19, supra. ;

! The accepted reading of Section 4071(c) remains open, as Justice Kennedy noted in his concurring
opinion in Mergens. Justice O'Connar, in her opinion joined by three other Justices in Mergens, seemed o
assume that the provisions were requirements and not discretionary provisions. However, Justice Kennedy,
in his concurring opinicn, noted that: “It is not altogether clear, however, whether satisfaction of these
criteria {s the sole means of meeting the statutory requirement that schools with noncurriculum related
studentgroups providea 'fair apportunity’ toreligious clubs. 4071 (a). Although we need noranswer it today,
left open is the question whether school officials may prove that they are in compliance with the statute
without satisfying all of the criteria in Section 4071(c).” 496 U.S. at 260 (Kennedy, J., concurring).

Although open to interpretation, the “safe harbor” reading seems the betrer reading, being fully
consistent with the statutory framework, theactual language and the legislativehistory of the Act. SeeStudent
Coalition for Peace v. Lower Merion Sch. Dist., 776 F.2d 431, 442 (3d Cir. 1985), Furthermore, a“safe harbor”
reading leaves maximum discretion to local school administrators, while protecting studenss’ First Amend-
ment rights, As Representative William Goodling, a key sponsor of the Act and a former school administra-
tor, stated: “[NJothing in subsections c andd of the Act are stated as requirements.” 130Cong. Rec. H12273
(daily ed. October 11, 1984) (statement of Rep. Qoodling).
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Q24: What does it mean to say that Section 4071(c) is a “safe harbor”
provision? (4071(c)).

A:  Ifa“safeharbor”readingof Section 4071(c) isadopted, theonly requirement
of the Act is that a school must grant equal access, if it has a limited open
forum. Section 4071(c) then gives examples of policies that are not required
by the Act, but neither are they violations of the Act.

If a school district chooses to follow these provisions and is challenged for
allegedly violating the Act, generally it will be presumed that there has been
no violation. However, policies and practices differing from those described
in Section 4071(c) would not be prohibited by the Act. Such policies and
practices would have to be carefully examined to ascertain that they were in
conformity with the Constitution.

As already noted, Justice O'Connor, in her opinion in Mergens, joined by
threeother]ustices, seemed toassume thata school mustadopt the provisions
of Section 4071(c).* However, Justice Kennedy, in his concurring opinion
with Justice Scalia, noted that the Court wasnot deciding whether school
officials might prove that they were in compliance with the Act without
satisfying all of the criteria in Section 4071(c).%®

Q25: What does “student-initiated” mean? (Section 4071(c)(1)).

A:  Itmeans the students themselves seek permission to meet and take respon-
sibility for leading the meeting.

Q26: Why is student initiation of the meetings important?

(Section 4071(c)(1)).

A:  This distinction is particularly relevant for religious meetings, because the
Establishment Clause generally prohibits state-initiated religious activities
but does not prohibit student-initiated religious activities. In Mergens, the
Supreme Court noted the “crucial difference between govemment speech
endorsing religion, which the Establishment Clause forbids, and private
speech endorsing religion, which the Free Speech and Free Exercise Clauses
protect.” The requesttomeetshould comefromastudentorstudents rather
than from a teacher, a parent or a nonschool person.”®

Q27: What is “sponsorship” of a meeting? (Section 4071(c)(2)).

A:  For purposes of the Act, sponsorship is a legal term and is not what school
administrators typically mean by “sponsorship.” In Section 4072(2),sponsor-
ship is defined to include promoting, leading or participating in a meeting.
However, an employee may be present for custodial purposes to ensure the
safety of the students and school property.

#2496 U.S. at 251, 253.

B 1d. ar 260.

4 1d. at 250.

¥Ofcourse, students may discuss whether to initiare such meetings with their parents or other persons
they wish to consult. Such discussions do not mean that the students have not initiated the request, if the
students have actually handled the school’s procedures themselves. Inquiries into whether the sadents have
discussed the meetings with other persons would violate thelr rights of freedom of speech and association.
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As the Court made clear in Mergens, granting permission for a group of
students to meet does not constitute sponsorship for purposes of the Act.%%
Access to the school newspaper, bulletin boards, public address system and
club fairs doesnot constitute sponsorship under the Act.® Furthermore, the
Court required equal access for a student religious group, despite the school’s
requirement that all groups have active faculty sponsors. The Court noted
that the religious group could have a nonparticipatory faculty sponsor, if it
hadanyfaculty sponsor.™The Courtalso implied that the school could keep
its name from being used by any student organization.?®

The Courtdistinguished recognitionand equal treatment, which it required,
from endorsement, which it disfavored: “To the extent a school makes clear
that its recognition of respondents’ proposed club is not an endorsement of
the views of the club’s participants, students will reasonably understand that
the school’s official recognition of the club evinces neutrality toward, rather
than endorsement of, religious speech.”™® A school may affirmatively
disclaim any sponsorship of any group allowed to meet under the Act.2"

Q28: Why is nonsponsorship of the meeting important? (Section 4071(c)(2)).

A:  Sponsorship of areligiousstudent meeting, either by special encouragement,
endorsement or special financial assistance, raises serious Establishment
Clause concerns and must be avoided. However, merely granting equal
access to school facilities, school media and other aspects of the student
actvity program is not unconstitutional sponsorship of religious student
meetings but is required by the Act.22

229: Does the assignment of a teacher for custodial purposes constitute
sponsorship of the meeting? (Sections 4071(c)(2), 4071(c)(3) and
4072(2)).

A:  No. As Section 4072(2) makes clear, the assignment of a teacher or other
school employee for custodial purposes does notconstitute sponsorshipof the
meeting. The teacher is present metely to ensure the protection of the
school’s property and the students’ well-being.#* Any payment of a monitor,

161n Mergens, the school districtargued that giving permission toa religious group to meet constitured
impermissiblesponsorshipunder the Establishment Clause. The school district claimed thar merelyallowing
the religious group to meet informally was sufficient to meer the Act’s requirement ofequal access. The Court
rejected this argument, stating that the Act required that the religious student group be given official
recognition and permission to meet, 496 U.S. at 247. Official permission to meet would not be sponsorship
In violation of the Establishment Clause. Id. at 251-53.

7 In Mergens, the Court required the school to allow the religious group to have equal access to all of
these activities, Id. at 247.

W 1d. ac 252-53.

™ 1d, at 251, citing Widmar facnual pattern in which university prohibited identification of the
univegtz'; name “with the aims, policies, or opinions of any student organization or its members”.

m ;bxl.

U]d, ar 247,

Some persons believe that participation bya teacher inastudentreligious meeting would besufficient
state involvement in the meeting to violate the Esmblishment Clause. Other persons believe that denial of
teacher participation in a religious student meering would bea violation of the teacher's equal protectionand
free speech rights. The plurality opinion in Mergens assumed teachers would be present only in a nonpar-
ticipatory capacity and noted that this avoided potential Establishment Clause difficulties. Id. at 251, 253,
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Q30:

Q31:

Q32:

which may be required by the teachers’ contract, should be considered an
“incidental cost” of providingspaceforstudent-initiated meetingsallowed by
the Act.3!*

If school policy requires that each student group have a faculty monitor
actively involved with the group, may the school deny a religious
student group permission to meet because d teacher can not be actively
involved with the group? (Section 4071(c)(2), 4071(c)(3) and 4072(2)).

No. That is precisely one of the arguments made by the school district that
the Court rejected in Mergens. As the Court made clear, even if a school
requires that student groups have “a faculty sponsor who would be charged
with actively directing the activities of the group,” the school must still allow
a religious student group to meet with a nonparticipatory monitor.?*

Is it “sponsorship” for a school to allow students to announce meetings
through the school media? (Section 4071(c)(2)).

No. In Mergens, the Supreme Court required that the religious student group
receive official recognition from the school, including participation in the
student activities program, with access to the school newspaper, bulletin
boards, public address system and the annual club fair on an equal basis with
otherstudent groups.2¢ Of course, the school may notgive a religious student
group preferential access to school media. Announcements or other uses of
media should not be worded in ways that suggest that the school promotesor
disapproves of the views of the religious student group. Neutral treatment of
the religious student group is the key. If it wishes, a school may announce or
post a disclaimer that it does not promote, endorse or otherwise sponsor all
or any particular noncurriculum related student group, including the reli-
gious student group.?¥?

What does “materially and substantially interfere with the orderly
conduct of educational activities within the school” mean? (Section
4071(c)(4)).

This language is taken from the Supreme Court decision in Tinker v. Des
Moines School District.2®* The Court required the school to allow students to
wear armbands protesting the Vietnam War, unless school administrators

could show that the students’ activity would materially and substantially
interfere with the orderly conduct of the educational activity of the school.

This provision ensures that school officials retain the necessary authority to
maintainschooldisciplineand demonstrates the fallacy of theargumentthat,
byallowingequalaccess, school officials mustallowdisruptive groups tomeet.
In combination with Sections 4071(d)(5) and 4071(f), Section 4071(c)(4)

114 See Section 4071(d)(3).
. 85496 U.S. at 252-53.
614, at 247.

714 ac 251.

28393 U.S. 503 (1969).
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allows school officials to have an equal access policy without fear of having
to allow harmful groups.?*®

Q33: Who are “nonschool persons”? (Section 4071(c)(5)).

A: A nonschool person includes anyone who is not a student, a teacher, an
administrator or an employee at the particular school.

Q234: Does the Act give nonschool persons a right to attend student meetings?
(Section 4071(c)(5)).

A:  Aschool maydecide whetheror not toallow any participation by nonschool
personsin student meetings. However, if school policyallows students in one
noncurriculum related group to invite a nonstudent to attend, all student
groups must be allowed to do s0. One court, interpreting this provision,
has held that “if the school’s limited open forum includes nonstudent
participation, then nonstudent participation must be permitted for all such
studentgroups, subject only to reasonable, nondiscriminatory regulation.”

235: May nonschool persons “direct, conduct, control or regularly attend”
student meetings? (Section 4071(c)(5)).

A:  In Mergens, Justice O'Connor assumed that “nonschool persons may not
direct, control or regularlyattend activities of student groups,” citing Section
4071(c)(5).' In his concurring opinion, Justice Kennedy said the Court had
not decided the express issue of whether the provisions of 4071(c) were
mandatory or optional, ™ for example, whether school policies could allow
nonschool persons todirect, conduct, control or regularly attend activities of
studentgroups. Even under theformer, morerestrictivereadingof4071(c)(5),
school policy could allow nonschool persons to attend some meetings and
participate in discussions at those meetings at the invitation of the students,
as long as the meetings remained in the control of the students. The key is
for the school to apply the same policy regarding nonschool persons to all
student groups.

Q236: What does “direct, conduct, control or regularly attend” mean? (Section
4071(c)(5)).

A:  Asking questions or conversing with the students while the students are
tunning the meeting would not be conducting or controlling the meeting.

4 See Question 8 at p. 25, supra.

Swdent Codlition for Peace v. Lower Merion Sch. Dist., 776 F.2d 431,442 (3d Cir. 1985). In Widmar
v. Vincent, the Court indicated chat to deny religious nonschool persons equal access for srudent extracur-
ricular meetings may violate the Free Speech and Equal Protection provisions of the Constitution. 454 U.S,
at 269 n.6. On the other hand, some persons would argue that in McCollum v. Bd. of Educ., 333 US, 203
(1948), nonschool persons were prohibited from coming on campus to engage in student activities with
religiouscontent Thisseems tobe toonarrow areading of McCollum, particularly in light of Widmar, in which
the Supreme Court distinguished the McCollum program, whichallowed access only to religious groups, from

religious nonschool persons to conduct cuarricular religlousactivities in school classrooms. ltshould notbe read
to prohibit exwracurricular activities with religious content and participation by nonschool persons, if
| persons may attend nonreligious meetings.
2 496 U.S. at 253,
14, ar 260.
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‘“Regularly attend” most probably means attending almost every meeting.
The important point is that the school’s policy regarding nonschool persons,
including its definition of “direct, conduct, control or regularly attend,” must
apply to all student groups. 2

A school administrator should be concerned with the activities of nonschool
persons only when they are on school property. Off school property, outside
of school hours, astudent s free to talk with whomever he or she wishes. The
school is not to be concerned with whether astudent involved in a meeting
chooses to consult with a nonschool person outside of school hours.

D. WHarT Is A SciHooL Not AUTHORIZED TO Do?

Q37:

A:

38:

Q39:

>

>

Does the Act authorize the school district to influence the form or
content of the religious activity? (Section 4071(d)(1)).

No. In Section 4071(d)(1), the Act states that it does not authorize the
school district to influence the form or content of any religious activity
occurring on school property.

Both the Actand the Mergens decision leave the “school prayer” decisions?
intact. As the Supreme Court noted inMergens, there is a “crucial difference
between government speech endorsing religion, which the Establishment
Clause forbids, and private speech endorsing religion, which the Free Speech
and Free Exercise Clauses protect.””®

Does the Act authorize the school to require a student or a teacher to
participate in prayer or any religious student activity? (Section
4071(d)(2)).

No. Section 4071(d)(2) affirms that the Act does not authorize the school
to require any student or teacher to participate in any religious activity.
Does the Act authorize the school to give student groups money to buy
religious, political or philosophical material to use in their meetings?
(Section 4071(d)(3)).

No. The Act neither authorizes nor prohibits such expenditures. The
expenditure of funds for some meetings may raise constitutional issues.

Is payment of @ monitor at student meetings, including student religious
meetings, permissible? (Section 4071(d)(3)).

Yes. The monitors at the high school involved in Mergens were paid.?*

3 Sydent Coalition for Peace v. Lower Merion Sch. Dist., 776 F.2d 431, 442 (3d Cir. 1985).

3 Karen B. v. Treen, 653 F.2d 897 (5th Cir. 1981), aff'd, 455 U.S. 913 (1982); Abington Sch. Dist. v.
Schempp, 374 U.S. 203 (1963); Engel v. Vitale, 370 U.S. 421 (1962). See pp. 7-9, supra, for a summary of
Supreme Court decisions regarding religion in the public schools.

5496 U.S. at 250.

26 Mergens v. Bd. of Educ. of Westside Comm. Sch., No. CV 85-0-426, slip op. at 12 (D. Neb. Feb. 2,
1988)(“sponsors receive remuneration for their services”).
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Q4s5:

May a religious student group engage in fund-raising?

If other student groups are allowed to fund-raise on school property (for
example, holding bake sales or dances), the religious group may not be
discriminatorily prohibited from doing so. The rules that apply to fund-
raising by other student groups apply to fund-raising by the religious group.
Schools thataudit the fund-raisingprocess of all srudent groupsshould beable
to audit the fund-raising process of the religious student group, as long as the
processdoes nottreat the group unfairly. Such an auditwould be a permissible
incidental cost to the school.

May the school provide heat, light and janitorial services for the
meetings? (Section 4071(d)(3)). .

Yes. In Widmar, the Court said that such incidental costs were not constitu-
tionally significant.®

2 Does the Act authorize a school to require a teacher to supervise a

meeting with which he or she disagrees? (Section 4071(d)(4)).

No. Under the First Amendment, a teacher should not be required to
supervise any meeting, if the contentof the speech at the meeting is contrary
to his or her religious beliefs.

What if every teacher objects to being present at a particular group’s
meeting? (Section 4071(d)(4)).

Ifno teacher will agree tosupervise a meeting, the school should consider the
alternative of allowing the students to have a nonschool person asa monitor,
perhaps a parent of one of the students. If no monitor is required by state law,
the school, at its discretion, may allow the meeting to take place without a
monitor. By no means should a monitor requirement be used as a loophole
toprohibit religious groups from meeting. The school mustaccommodate the
student meeting.

What meetings are “otherwise unlawful”? (Section 4071(d)(5)).

School officials mayprohibit meetings thatareunlawful for reasons other than
thefact that the content of the meetings is religious, political or philosophi-
cal.™ Basically, “otherwise unlawful” means activities that are criminally
unlawful, such as drug use, violence and illegal sexual conduct.® Activities
that are otherwise unlawful may be prohibited even if the group claims to be
engaging in religious, political or philosophical speech.

#1454 U.S. at 274 -

3 In Gamettv. Renton School District, a federal court of appeals rejected a school district argument that
the Act did not protect srudent religious meetings if state or local law made religious meetings unlawful on
school premises. In rejecting the school district’s argument, the court said that such a reading of the Act
ignored the word “otherwise” in Section 4071(d)(5) and would allowschool districts to easily circumvent the
Act, which the Supreme Courr had made clear in Meygens would not be countenanced Garnett, 987 F.2dat

645-46.

1 See, e.g., 129 Cong. Rec. 5360 (1983)(statement of Sen. Hatfield).
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Q46:

A:

Q47:

>

Does the Act protect student religious meetings even if a state statute or
state constitutional provision could be interpreted as prohibiting
religious meetings on school property?

Yes, the Act protects student religious meetings even if state law or a state
constitutional provision has been interpreted as prohibiting religious meet-
ings on school property.® The Supremacy Clause of the United States
Constitution™ makes the Equal Access Act, and its protection of the right of
students tomeetfor religious speech, superior toany claim thata local or state
law, including a state constitutional provision, prohibits such meetings.
May a school district specify a numerical size that a student group must
attain before it is allowed to meet under the Act? (Section 4071(d)(6)).
This provision was written into the Act specifically to meet the fears of some
religious minorities that a school district might place a numerical size
requirement on groups allowed to meer, thereby excluding meetings of
students from minority groups. In passing the Act, the Congress was
convinced that such a limitation should not be used to prevent minority
religious groups from meeting.

Although the Act neither authorizes nor prohibits a numerical size require-
ment, such a requirement should be exercised only in rare circumstances, if
atall. A numerical size requirementis vulnerable to constitutional challenge.
A school district should place a size limitation on student groups only if an
emergency shortage of facilities for student meetings exists. Even in a
shortage, the school should consider rotation of student groups, allowing
each student group to meet less often, theteby opening up facilities for more
groups to meet.

What does the term “to abridge the constitutional rights of any person”
mean? (Section 4071(d)(7)).

The language of Section 4071(d)(7) simply reaffirms that the Act does not
authorize school districts to engage in actions that violate the federal
constitutional rights of any person, including freedom of speech, freedom of
association and free exercise of religion. Nor s the Act to be seen as the final
interpretation of the full extent of the rights of students, teachers or
nonschool persons at school 22

In Sections4071(a) and (b), the Act sets forth a specific set of circumstances
under which equal access must be granted. The Act does not indicate that
there are no other circumstances under which equal access might also be
constitutionally required or allowed. For example, elementary students,

BGamett v. Renton Sch. Dist., 987 F.2d at 646 (“The EAA provides religious student groups a federal

cight. State law must thereforeyield.”). Accord, Pope. East Brunswick Bd. of Educ. ,No. 91-785 (D.N.J. April
26, 1993); Hoppock v. Tuin Falls Sch. Dist. No. 411, 772 F. Supp. 1160 (D. Idsho 1991).

B1U.S. Const., art. V1, el. 2.
D Gamett v. Renton Sch. Dist., 987 F.2d at 645 (“Section 4071(d)(7) is a ‘savings" clause that protects

against reading implications into the EAA which might abridge federal constitutional rights, either for
persans and schools within its scope, or for those outside its scope, such as secondary school teachers and
elementary school students”).
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parents or teachers may have greater free speech rights to be involved in
religious meetings than the Act itself specifically protects.

E. How Is Tue Act ENFORCED!

Q49:

A:

Q50:

May federal funds be cut off to a school district that violates the Act?
(Section 4071(e)). .
Probably not. Congress was concerned that a school district might unknow-
inglyviolate the Actingoodfaith and didnot wanttojeopardize such aschool
district’s federal funding.

What is the remedy under the Act? (Section 4071(e)).

Persons who are aggrieved under the Act may sue in federal district court for
the properjudicial remedy.* Students mayseek aninjunction toprohibit the
school from denying them the right to meet under the Act. They may also
seek monetary damages for violation of their statutory rights. Students’
attorneys’ fees also may be awarded against a school district found to have
violated the Act.?* The United States Departmentof Justice has intervened
when necessary to defend the Act.

F. WHAT AuTHORITY DOES THE ScHOOL RETAIN?
Q51: What authority does the school retain over the student meetings

A:

Q52:

A:

allowed under the Act? (Section4071(f)).

As the Supreme Court recognized in Mergens,” the school retains complete
authority to maintain orderand discipline on school premises, to protect the
well-being of students and faculty and to assure that attendance of students
at meetings is voluntary. The school also has authority to ensure that no
meeting materially and substantially interferes with the orderly conduct of
educational activities within the school.> Nor must the school sanction
meetings that are otherwise unlawful 27

If students engage in activity that substantially or materially disrupts
the orderly conduct of educational activities, claiming that their activity
is religious, political or philosophical, may the school prohibit the
activity? (Section 4071(f) and 4071(c)(4)).

Yes, the school may prohibit such activity. The fact thata disrptive activity
isreligious, political orphilosophical, does not give it special protection. The

3 Student Coalition for Peace v. Lower Merion Sch, Dist., 776 F.2d 431 (3d Cir. 1985).

B4Students may also sue under the Firstand Foureenth Amendments. Pursuantto 42 U.S.C. Section
1988, students who prevail in cases brought to enforce their tight of equal access may recoup their atomey
fees from the school district. See, e.g., Perger v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug.
1, 1990); Amidei v. Spring Branch Indep. Sch. Dist., No. H-84-4673 (S.D. Tex. May 9, 1985); Bender v.
Williamsport Area Sch. Dist., 563 F. Supp. 697 (M.D. Pa. 1983); Board of Educ. of City of Buffalo v. Bur, No.
11097/88 (N.Y. Sup.Cr., Sept. 4, 1991).

35496 U.S. at 241.

2% See Section 4071(c)(4). . :

7 See Section 4071(d)(5). For further discussion of school authority over student meetings, sce
Question 8 ac p. 25, supra.
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Q55:

A:

Act merely gives religious, political or philosophical groups equal access to
school facilities. Those groups still must abide by the same disciplinary rules
that are applied to any other activity within the school.

How may a school administrator determine whether the well-being of
students and faculty needs to be protected? (Section 4071(f)).

This is an issue that must be left up to the reasonable discretion and fair
judgmentofschool administrators. The purpose of this provisionis toreaffirm
existing school authority to protect students and faculty from harm.

How may a school administrator assure that attendance of students at
a meeting is voluntary? (Section 4071(f)).

Although itis unlikely to be needed, this provision allows schools to protect
students from any form of alleged coercion or undue influence, which some
opponents of the Act feared. If there were any suspicion that students were
notattendinga meetingof theirown volition, the school could take measures
toassure that theirattendance was voluntary, by asking the students whether
their attendance was voluntary or by notifying the students’ parents of the
school's concern.

May a school require parental consent for attendance at meetings?
(Section 4071(f)).

Yes, if the school wants to require parental consent, nothing in the Act
prohibits it from doing so.

G. ADDITIONAL QUESTIONS

Q56:
A:
Q57:
A:

What is a sample policy implementing the Act?

A sample policy may be found in Part IV at pages 45-46.

How long must a student group wait before being given equal access?

If one or more noncurriculum related student groups are meeting, a student
group seeking to meet under the Act must be given immediate permission to
meet. A school board may not delay giving a religious group permission to
meet, while allowing other noncurriculum related groups to meet, on the
excuse that it is formulating its policy. If a noncurriculum related group is
meeting, the school already hasa policy, by virtue of its practice, that triggers
the Act’s protection for the religious group.

: What effect do lower court decisions before Mergens have on the applica-

tion of the Equal Access Act?

After Mergens, none of the court decisions that challenged the constitution-
ality of the Equal Access Act, or of equal access as a constitutional matter, is
valid law.2* Numerous courts have applied the Mergens decision to require

% For example, the Supreme Court noted that the Act was passed in response to lower fderal court
decisions thathad prohibited religious student meetings during noninstructional time. Mergens, 496 U.S. at
239, citing Lubbock Civil Liberties Union v. Lubbock Indep. Sch. Dist., 669 F.2d 1038 (5th Cir. 1982), cert. denied,
459U.5.1155 (1983),and Brandonv. Bd. of Educ. of GuilderlandCent. Sch. Dist., 635F.2d 971 (2nd Cir. 1980),
cert. denied, 454 U.S. 1123 (1981). After the Act, these decisions are no longer good law.
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school districts to allow student extracurricular groups to meet for religious
speech. 2 Other courts have applied the Mergens rationale to require school
officials toallow religious community groups to meetin school facilitiesin the
evenings and weekends.?®

Q59: What effect does the Mergens decision have on the rental of school facilities
to religious community groups for evening and weekend use?

A:  Whilethe Actspecifically applies only tostudentgroups, the rationale of the
Mergens decision has been applied by lower courts to require rental to
religious community groups for evening and weekend use on the same basis
as rental is allowed to nonreligious groups. As the Court emphasized in
Mergens, “if a State refused to let religious groups use facilities open to others,

¥ Garnettv, Renton Sch. Dise, 987 F.2d 641 (9th Cir. 1993); Hoppock v. Twin Falls Sch. Dist. No. 411,
772 F. Supp. 1160 (D. Ideho 1991); Pevger v. Wilson County Sch. Bd., No. 3:89-0822 (M.D. Tenn. Aug. 1,
1990); Board of Educ. of City of Buffalo v. Buir, No. 11097/88 {N.Y. Sup.Cr, Sept. 4, 1991); Amidei v. Spring
Branch Indep. Sch. Dist., No. H-84-4673 (S.D. Tex, May 9, 1985).

14 See footnote 241 for case citations.

4! Post-Mergens decisions that have granted community religious groups equal access include: Lamb's
Chapelv. Center Moriches Union Free Sch. Dist., No. 91-2024 (U.S. June 7, 1993); Gregoirev. Centennial Sch.
Dist.,907F.2d 1366 (3d Cir.), cert. denied, 498 U.S. 899 (1990) (school district required torentschool facilities
to religious speaker); Grace Bible Fellouship, Inc. v. Maine Sch. Admin, Dise. #5,941 F.2d 45 (st Cir. 1991)
(same); Fairfax Covenant Church v. FairfaxCounty Sch. Bd., 811 F. Supp. 1137 (E.D. Va. 1993)(school board
may not chargereligious grouphigher rental fee than othercommunity groups); Randallv. Pegan, 765 F. Supp.
793 (W.D.N.Y. 1991)(student religious group may rent school auditorium for private, voluntary baccalau-
reate service); Verbena United Methodist Church v, Chilton County Bd. of Educ., 765 F. Supp. 704 (M.D. Ala.
1991)(school district required to allow church to rent school auditorium for private baccalaureate service);
Youth Opportunities Unlimited v. Bd. of Educ., 769 F. Supp. 1346 (W.D. Pa, 1991)(summer religious program
for youth granted access to school facilities); Wallace v. Washoe County Sch. Dist., 701 E. Supp. 187 (D. Nev.
1988)(school district must rent to religious community group).

On June 7, 1993, the Supreme Court unanimously ruled that a school district violated the free speech
rights of a church, by refusing to allow the church access to school facilities in the evenings and weekends
toshowa film series on family issues from a teligious viewpoint. Lamb's Chapelv. Center Moriches Union Free
Sch. Dist., No. 91-2024 (U.S. June 7, 1993). While allowing other community groups access to school
facilities, theschool districthadclaimed thatircould refuse access toall religiousspeakers. The Courtrejected
thatargument, ruling thatonce the school districtallowed community groups todiscuss certain subjectmatter
(in this case, family issues), itcould not refuse access to groups with religious viewpoints on the same subject
matter.

In pre-Mergens cases, the right of equal access for community religious groups was generally upheld.
These cases include: Laity and Clergy Concerned v. Chicago Bd. of Educ., 586 F. Supp. 1408 (N.D. 1iL. 1984)
(outside religious group has equal access right to use campus during school hours if other outside groups
allowed access); Country Hills Christian Church v. Unified Sch. Dist. No. 512, 560 F. Supp. 1207 (D. Kan.
1983)(school district required to rentschool facilities toreligious group); Civil Liberties Union of Mass. v. Sch.
Comm. of Greenfield, Civil No. 15281 (Mass. Dist. Ct. Sept. 4, 1984)(same); Resnick v. East Brunswick
Tounship Bd. of Educ., 389 A.2d 944 (N.J. 1978)(Establishment Clause not violated by rental to religious
group); Kesganv. Univ. of Delaware, 349 A.2d 14 (Del. 1975)(equalaccessfor religiousstudent groupin public
university dormitory); Pratt v. Arizona Bd. of Regents, 520 P.2d 514 (Ariz. 1974) (state constitution does not
prohibit rental of public university facilities to religious speaker); Southside Estates Baptist Chuarch v. Bd. of
Trustees, 115 S.2d 697 (Fla. 1959)(same).

Courts have also protected religious speech in public facilities other than school facilities. See, e.g.,
Paulsen v. County of Nassau, 925 F.2d 65 (2d Cir. 1991 )(religious leaflerting and speech in civic center
protected by Free Speech Clause); Concemed Women for America v. Lafayette County and Oxford Public
Library, 883 F.2d 32 (5th Cir. 1989)(religious group has equal access right to use public library auditorium for
meeting); Jews for Jesus, Inc. . Massachuseus Bay Trans. Auth,, 783 F. Supp. 1500 (D. Mass. 1991)(religious
leaflerring and speech in tansit stations protected by Free Speech Clause).
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then it would demonstrate not neutrality but hostility toward religion.”#
Access by religious groupsduring evening and weekend hours when students
are not required to be on school property creates little potential for violation
of the Establishment Clause.

What records should a school administrator keep in administering the Act?

No recordkeeping is required by the Act. The maintenance of records is
within the discretion of the administrator. A school administrator may want

to record the name of the student requesting the meeting, when the request
was made and the response of the administrator.
Q61: Where may further information be obtained regarding the Act?
A:  Further information may be obtained by contacting:
Christian Legal Society
4208 Evergreen Lane, Suite 222
Annandale, VA 22003
(703)642-1070

73

12496 U.S. at 248.
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PartIV:
A Model Policy Implementing the Act

No single policy exists that a school district must adopt in order to comply with the
Equal Access Act. However, the following is a model policy that school districts may
wish to consider:

“This policy is intended to implement the federal Equal Access Act, 20 US.C.
Section 4071, et seq., as upheld by the Supreme Court in Board of Education v. Mergens,
496 U.S. 226 (1990). The school district believes that it is important for students to leam
the responsible exercise of freedom of speech, as well as the leadership qualities, individual
skills and team cooperation that student extracurricular activities develop. In adopting
this policy, the school district does not forego its authority to maintain an orderly and
disciplined school environment.

“The secondary schools in this district shall have 2 limited open forum for student
groups wishing to meet to engage in speech, subject to the following criteria:

“l. Students shall be permitted to meet during the noninstructional time of the

individual students involved in the meeting. (4071(b)).

“2. All meetings shall be student-initiated and open to all students in the school.
Student attendance at any meeting shall be completely voluntary.(Section
4071(c)(1) and (f)).

“3.  All student groups shall have a faculty advisor. The faculty advisor for the
religious student group shall be present only in a nonparticipatory role to
monitor student safety. (Section 4071(c)(3)).

“4. Student groups may invite nonschool persons to attend their meetings, as long
as the nonschool persons do not direct, conduct, control or regularly ateend
activities of the group. Nonschool persons must follow the school’s established

procedure for allowing nonschool persons on campus, including registration
procedures. (Section 4071(c)(5)).

“5. All student groups shall have equal access to the school newspaper, bulletin
boards, public address system and club fairs. (Mergens, 496 U.S. at 247.)
“6. Permission to meet will not be given to:
3) any meeting that materially and substantially interferes with the orderly
conduct of educational activities within the school (Section 4071(c)(5));
b) anymeetingatwhichunlawful conductislikely tooccur(Section4071(d)(5));
c) any m:;;ung that threatens order and discipline on school premises (Section
4071(f));
d) any meeting that threatens the well-being of students and faculty (Section
4071(0); or
e) anymeetingatwhichattendanceof thestudentsis notcompletely voluntary
(Section 4071(f)).
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“7. The school, its agents and employees will not:

a) influence the form or content of any prayer or other religious activity
(Section 4071(d)(1));

b) requireany person to participateinprayerorother religiousactivity (Section
4071(d)(2));

¢) expend public funds beyond incidental costs for student-initiated meetings
(Section 4071(d)(3));

d) compel any employee to supervise a meeting to which he or she objects
(Section 4071(d)(4)); or

e) impose a minimum size limit on student meetings. (Section 4071(d)(6)).”
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