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INTEREST OF AMICI CURIAE!

Christian Legal Society (CLS) is an association
of Christian attorneys, law students, and law profes-
sors. CLS has long believed that pluralism, essential to
a free society, prospers only when the First Amend-
ment rights, including especially the free exercise of
religion, of all Americans are protected.

KARAMAH is a nonprofit organization that derives
its name from the Arabic term for “dignity.” Through
education, legal outreach, and advocacy, KARAMAH
promotes human rights worldwide, particularly the
rights of Muslim women and girls in Islamic and civil
law. KARAMAH aims to create a global network of ad-
vocates for the rights of Muslim women, educate the
public with respect to the gender-equitable principles
of Islam, and advance the cause of Muslim women’s
rights in legal and social environments. As an organi-
zation advocating for the rights of Muslim women and
children for nearly twenty-five years, KARAMAH has
a direct and substantial interest in the outcome of this
case. KARAMAH is therefore qualified to inform the
Court of the disproportionate impact on Muslims as a
religious minority in the United States if the Court
were to reject religious accommodation under Title VII
that benefits religious minorities.

! Neither a party nor party’s counsel authored this brief, in
whole or in part, or contributed money that was intended to fund
its preparation or submission. No person (other than the amici
curiae, their members, or their counsel) made a monetary contri-
bution intended to fund its preparation or submission.
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The Association of Christian Schools Inter-
national (ACSI) is a nonprofit association providing
support services to 24,000 Christian schools in over
100 countries. ACSI directly serves over 5300 member
schools worldwide, including 2200 Christian pre-
schools, elementary, and secondary schools and 90
post-secondary institutions in the United States; 160
Christian international schools; and over 3000 Chris-
tian global schools. Member-schools educate some 5.5
million children around the world. ACSI accredits
Protestant pre-K—12 schools, provides professional
development and teacher certification, and offers
member-schools high-quality curricula, student test-
ing and a wide range of student activities. ACSI mem-
bers advance the common good by providing quality
education and spiritual formation to their students.
Our calling relies upon a vibrant Christian faith that
embraces every aspect of life. This gives ACSI an inter-
est in ensuring expansive religious liberty with strong
protection from government attempts to restrict it.

The Rutherford Institute (Institute) is a non-
profit civil liberties organization headquartered in
Charlottesville, Virginia. Founded in 1982 by its Pres-
ident, John W. Whitehead, the Institute provides legal
assistance at no charge to individuals whose constitu-
tional rights have been threatened or violated and ed-
ucates the public about constitutional and human
rights issues affecting their freedoms. The Rutherford
Institute works tirelessly to resist tyranny and threats
to freedom by seeking to ensure that the government
abides by the rule of law and is held accountable when
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it infringes on the rights guaranteed by the Constitu-
tion and laws of the United States.

The Institutional Religious Freedom Alliance
(IRFA), founded in 2008 and now a division of the
Center for Public Justice, a nonpartisan Christian pol-
icy research and citizenship education organization,
works to protect the religious freedom of faith-based
service organizations through a multi-faith network of
organizations by educating the public, training organ-
izations and their lawyers, creating policy alternatives
that better protect religious freedom, and advocating
to the federal administration and Congress on behalf
of the rights of faith-based service organizations.

&
v

INTRODUCTION AND
SUMMARY OF ARGUMENT

This case presents a vital question under the
religious-accommodation provision, section 701(j), of
Title VII of the Civil Rights Act, 42 U.S.C. § 2000e(j).
That provision makes it illegal for an employer to act
against an employee based on the employee’s reli-
giously grounded observance or practice, unless the
employer “demonstrates that he is unable to reasona-
bly accommodate to [the] observance or practice with-
out undue hardship on the conduct of the employer’s
business.” In Trans World Airlines, Inc. v. Hardison,
432 U.S. 63, 84 (1977), this Court read the phrase “un-
due hardship” to mean that an employer’s statutory
duty to accommodate an employee’s religious exercise



4

is met if doing so would require the employer “to bear
more than a de minimis cost.” Amici agree with peti-
tioner that the “de minimis” standard grossly miscon-
strues the phrase “undue hardship” and should be
overruled.

We write to focus on the fact that this misreading
of “undue hardship” undermines the protection that
the accommodation provision gives to employees in
their religious practices, especially to employees of mi-
nority faiths.

I. This Court should overturn Hardison’s hold-
ing that anything more than “de minimis harm” from
an accommodation constitutes “undue hardship.” The
de minimis standard has multiple fundamental flaws.

A. First and foremost, the de minimis standard
is inconsistent with the text of Title VII. This Court has
repeatedly and recently emphasized that a statute
must be interpreted according to the ordinary public
meaning of its words at the time of enactment. The or-
dinary meaning of “undue hardship” at the time the
accommodation provision was enacted (1972) included
not only that some “suffering” or “deprivation” ex-
isted—“a condition that is difficult to endure”—but
also that it was serious enough as to be “excessive” or
“inappropriate.” That meaning is irreconcilable with a
standard of mere “de minimis” cost. Multiple other civil
rights statutes define “undue hardship,” more sensibly,
as involving “significant difficulty or expense”; there is
no reason to apply a lesser standard in a statute pro-
tecting the civil right of religious exercise.
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B. Moreover, the premise of the de minimis
standard has been undercut by this Court’s recent de-
cision in EEOC v. Abercrombie & Fitch, Inc., 575 U.S.
768 (2015). The Court in Hardison adopted the weak
de minimis standard largely on the basis that Title VII
aims only at preventing intentional discrimination
against religion. But Abercrombie makes clear that Ti-
tle VII, in its accommodation provision, also requires
protection against the effects of a religion-neutral em-
ployer policy.

C. A weak interpretation of Title VII’s religious-
accommodation provision is particularly harmful to re-
ligious minorities, who are particularly likely to come
into conflict with formally neutral employer policies re-
flecting the majority’s norms. Such effects are appar-
ent in the accommodation cases listed in the Appendix
to this brief, a disproportionate number of which in-
volve religious minorities. In the list, which includes
Title VII cases in which summary judgment was
granted between 2000 and the present, Muslims ac-
count for 17.4 percent of the cases even though they
made up only 0.9 percent of the overall population in
2014. Members of non-Christian faiths together ac-
count for 35.6 percent of the cases, compared with only
5.9 percent of the population in 2014 (and less in ear-
lier years). The share of cases involving minorities
climbs to 62.1 percent when one adds Seventh-day Ad-
ventists and other Christian groups that follow the mi-
nority practice of Saturday Sabbath observance. The
“undue hardship” standard as interpreted in Hardison
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has a severe real-world impact on religious freedom for
these Americans, among many others.

II. Under the proper definition—the ordinary
meaning—of “undue hardship,” USPS failed to show
such hardship to its business. USPS failed to show that
the scheduling difficulties and morale problems to
which it pointed actually rose to the level of excessive
oppression of its business, or “significant difficulty or
expense.” Under the proper standard, Groff was enti-
tled to summary judgment, or at the least, questions of
fact made summary argument for USPS erroneous.

&
v

ARGUMENT

Petitioner Gerald Groff is a Christian who ob-
serves a Sunday Sabbath, believing the day is meant
for worship and rest. Br. for Pet’r 6. Groff worked for
the USPS as a Rural Carrier Associate (“RCA”), a non-
career employee who provides coverage for absent ca-
reer employees. Id. at 6. At two different USPS loca-
tions where Groff worked, the USPS began delivering
Amazon.com packages on Sundays after Groff had be-
gun work at that location. Indeed, Groff transferred to
the second location, Holtwood, after he was informed
at the first location that he would need to begin work-
ing on Sundays. Id. at 7. But then Holtwood began
Sunday deliveries as well.

At the first location, Quarryville, Groff had been
exempted from Sunday work as long as he covered
other shifts throughout the week. At the second
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location, Holtwood, Groff expressed willingness to
work extra shifts during the week. Br. for Pet’r 7-8. But
eventually, at Quarryville and then again at Holtwood,
various accommodations for Groff were discontinued.
From July 2018, at the Holtwood location, Groff faced
progressive discipline when he did not report for work
on his scheduled Sundays. Id. at 9. Over time, he re-
ceived all discipline short of termination for declining
to work Sundays for which USPS could not find a re-
placement. Id. at 9-10.

Facing termination, Groff resigned and sued un-
der Title VII, alleging that USPS had failed to accom-
modate his religious practice. On cross-motions for
summary judgment, the district court granted USPS’s
motion. The court concluded that exempting Groff from
Sunday work would cause USPS “undue hardship” be-
cause it would “cause[] more than a de minimus [sic]
impact on [Groff’s] co-workers.” Pet. App. 58a-59a. The
court of appeals affirmed, likewise reasoning—over a
dissent from Judge Hardiman—that exempting Groff
from Sunday shifts imposed “more than a de minimis
cost on USPS because it actually imposed on his
coworkers, disrupted the workplace and workflow, and
diminished employee morale at both [locations].” Pet.
App. 24a. Accordingly, the definition of “undue hard-
ship” as “anything more than a de minimis cost” was
integral to dismissal of Groff’s claims without a trial.
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I. This Court Should Overrule the TWA v.
Hardison Definition of “Undue Hardship”
as “Anything More than De Minimis
Harm.”

Amici urge this Court to reconsider the de minimis
standard adopted in Hardison.? For multiple reasons,
this standard is fundamentally flawed as a definition
of “undue hardship.” This mistaken definition has had
important and recurring consequences for individuals,
especially those of minority faiths, who of necessity
rely on Title VII’s protection against religious discrim-
ination in the workplace.

A. The De Minimis Standard Is Incon-
sistent with the Text of Title VII.

Y

First and foremost, the phrase “undue hardship’
in Title VII simply will not bear the meaning that ex-
pands it to “[anything] more than a de minimis cost.”

As this Court recently reaffirmed in interpreting
Title VII itself, the Court “normally interprets a stat-
ute in accord with the ordinary public meaning of its

2 Amici focus here on the flaws in Hardison’s reasoning in
adopting the de minimis standard. A further reason to reconsider
that standard is that Hardison’s discussion of “undue hardship”
was technically dicta. Br. for Pet’r 15-17, citing EEOC v. Aber-
crombie & Fitch Stores, Inc., 575 U.S. 768, 787 n.* (2015) (Thomas,
dJ., concurring in part and dissenting in part); see also id. (“Be-
cause the employee’s termination had occurred before the 1972
amendment to Title VII's definition of religion, Hardison applied
the then-existing EEOC guideline—which also contained an ‘un-
due hardship’ defense—not the amended statutory definition.”).
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terms at the time of its enactment.” Bostock v. Clayton
County, Ga., 140 S. Ct. 1731, 1738 (2020). The Court
“‘start[s], of course, with the statutory text,”” and “pro-
ceed[s] from the understanding that ‘[ulnless other-
wise defined, statutory terms are generally interpreted
in accordance with their ordinary meaning.”” Sebelius
v. Cloer, 569 U.S. 369, 376 (2013) (some brackets in
original) (quoting BP Am. Prod. Co. v. Burton, 549 U.S.
84, 91 (2006)). Consequently, the Court sharply rejects
interpretations that are “completely unmoored from
the statutory text.” Nat’l Ass’n of Mfrs. v. Dep’t of De-
fense, 138 S. Ct. 617, 632 (2018). And to reiterate, ordi-
nary meaning is determined “at the time Congress
enacted the statute.” Wis. Cent. Ltd. v. United States,
138 S. Ct. 2067, 2070 (2018).

Here, the phrase at issue is “undue hardship.” Be-
cause Title VII does not “otherwise defin[e]” it (Cloer,
supra), the phrase should be interpreted according to
its ordinary public meaning in 1972, the time Congress
added the provision to the statute. Bostock, 140 S. Ct.
at 1738. Begin with the term “hardship”: At that time,
Random House defined hardship as “a condition that
is difficult to endure; suffering; deprivation; oppres-
sion; or something hard to bear, as a deprivation, lack
of comfort, constant toil or danger, etc.” Random House
Dictionary 646 (1973). “[H]ardship,” it added, “applies
to a circumstance in which excessive and painful effort
of some kind is required.” Id. Similarly, Webster’s Dic-
tionary defined hardship as “something that causes or
entails suffering or privation.” Webster’s New Ameri-
can Dictionary 379 (1965). Black’s Law Dictionary
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echoes the others, defining hardship as “privation, suf-
fering, adversity.” Black’s Law Dictionary 646 (5th ed.
1979). In a zoning example, hardship means that a re-
striction applied is “unduly oppressive, arbitrary or
confiscatory.” Id.

With respect to “undue,” Random House defined it
as “unwarranted” or “excessive”; “inappropriate, unjus-
tifiable or improper”; or “not owed.” Random House
Dictionary, supra, at 1433. Webster’s defined it as “not
due,” as “inappropriate” or “unsuitable,” and as “ex-
ceeding or violating propriety or fitness.” Webster’s
New American Dictionary, supra, at 968. And Black’s
defined “undue” to mean “more than necessary; not
proper; illegal. It denotes something wrong.” Black’s

Law Dictionary, supra, at 1370.

In other words, the ordinary meaning of “undue
hardship” includes not only that some “suffering” or
“deprivation” exists—“a condition that is difficult to
endure”—but also that it is serious enough as to be “ex-
cessive” or “inappropriate.”

It is impossible to reconcile that ordinary meaning
of “undue hardship” with Hardison’s definition of it as
“[anything] more than a de minimis cost.” See also Br.
for Pet’r 17-22. A cost that is barely more than minimal
does not correspond either with the baseline idea that
a hardship involves “suffering” and “a condition diffi-
cult to endure” or with the further idea that this suf-
fering is serious enough as to be “undue” or “excessive.”

In short, as three justices pointed out recently,
“Hardison’s reading does not represent the most likely
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interpretation of the statutory term ‘undue hardship’”—
“and the [Hardison] Court did not explain the basis for
this interpretation.” Patterson v. Walgreen Co., 140
S. Ct. 685, 686 (2020) (Alito, J., concurring in denial of
certiorari). They echo Justice Marshall’s observation in
Hardison itself that it is “seriously question[able]
whether simple English usage permits ‘undue hard-
ship’ to be interpreted to mean ‘more than de minimis
cost.”” 432 U.S. at 92 n.6 (Marshall, J., dissenting).

In other cases besides Hardison, this Court has re-
peatedly “decline[d] the . . . invitation to override Con-
gress’ considered choice by rewriting the words of the
statute.” Nat'l Ass’n of Mfrs., 138 S. Ct. at 632; see
Puerto Rico v. Franklin Cal. Tax-Free Trust, 136 S. Ct.
1938, 1948-49 (2016). As the Court recently emphasized:

[O]nly the words on the page constitute the
law adopted by Congress and approved by the
President. If judges could add to, remodel, up-
date, or detract from old statutory terms in-
spired only by extratextual sources and our
own imaginations, we would risk amending
statutes outside the legislative process re-
served for the people’s representatives.

Bostock, 140 S. Ct. at 1738. This Court should rectify
Hardison’s mistaken rewriting of the words of Title
VII’'s accommodation provision.

The ordinary meaning of “undue hardship” as of
1972 is far closer to the definition of that phrase under
the Americans with Disabilities Act (ADA), which re-

quires an employer to make “reasonable
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accommodations” of an employee’s disability unless ac-
commodation would impose an “undue hardship” on
the employer’s business. 42 U.S.C. § 12112(b)(5)(A). Ac-
cording to the ADA, undue hardship means “an action
requiring significant difficulty or expense.” 42 U.S.C.
§ 12111(10)(A). The same standard, “significant diffi-
culty or expense,” applies under other statutes requir-
ing “reasonable accommodation” of employees. These
include the Uniformed Services Employment and
Reemployment Rights Act, which requires employers to
accommodate returning U.S. service members seeking
to reassume their prior role, 38 U.S.C. § 4303(16); the
Affordable Care Act, which requires employers to pro-
vide nursing mothers with work breaks, 29 U.S.C.
§ 207(r)(3); and the newly enacted Pregnant Workers
Fairness Act, which requires accommodation of work-
ers’ physical or mental conditions “related to, affected
by, or arising out of pregnancy.” Consolidated Appro-
priations Act of 2023, Pub. L. No. 117-328, Div. II,
§§ 103(1), 102(7) (adopting “undue hardship” standard
and defining it the same as the ADA standard).

Compared with these statutory rights that receive
greater accommodation, “Title VII's right to religious
exercise has become the odd man out. Alone among
comparably protected civil rights, an employer may
dispense with it nearly at whim.” Small v. Memphis
Light, Gas & Water, 141 S. Ct. 1227, 1228 (2021) (Gor-
such, J., joined by Alito, J., dissenting from denial of
certiorari).

Nor is there a good reason to protect religious free-
dom rights less than these other civil rights. In fact, as
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we now discuss, this Court has made clear that Title
VII’'s accommodation provision gives religious practice
“favored [rather than lesser] treatment.” Abercrombie
& Fitch, 575 U.S. at 775.

B. The Premise Underlying Hardison’s
“De Minimis” Standard Has Been Un-
dercut by This Court’s Decision in
Abercrombie & Fitch.

Hardison’s de minimis standard should be recon-
sidered not only because it is textually indefensible,
but also because the premise underlying it has been
undermined by this Court’s decision in Abercrombie &
Fitch, 575 U.S. 768. This Court has overruled previous
decisions, including decisions interpreting statutes,
“when the theoretical underpinnings of those decisions
are called into serious question.” State Oil Co. v. Khan,
522 U.S. 3, 21 (1997); accord Dickerson v. United States,
530 U.S. 428, 443 (2000) (“we have overruled our prec-
edents when subsequent cases have undermined their
doctrinal underpinnings”).

In Hardison, the Court justified its weak “de min-
imis” standard on the ground that religious practices
should not be protected more than nonreligious prac-
tices: “[T]o require TWA to bear additional costs when
no such costs are incurred to give other employees the
days off that they want would involve unequal treat-
ment of employees on the basis of their religion.” 432
U.S. at 84. The Court found such treatment unwar-
ranted based on its conclusion that “the paramount
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concern of Congress in enacting Title VII was the elim-
ination of discrimination in employment.” Id. at 85. Fo-
cusing on protecting against overt discrimination, the
Court thus declined to require accommodation for the
employee from a neutral policy that coincidentally in-
terfered with his religious practice. See id. at 82 (re-
fusing to order accommodation in face of seniority
system because system “was not designed with the in-
tention to discriminate against religion”).

Eight years ago, however, the Court in Abercrom-
bie & Fitch rejected the theoretical underpinnings of
Hardison’s rule. Contrary to Hardison’s reasoning that
Title VII aims only at actions treating religion worse
than other practices, the Court in Abercrombie said:

Title VII does not demand mere neutrality
with regard to religious practices—that they
be treated no worse than other practices. Ra-
ther, it gives them favored treatment, affirm-
atively obligating employers not “to fail or
refuse to hire or discharge any individual . . .
because of such individual’s” “religious ob-
servance and practice.”

575 U.S. at 775.3 As the Court pointed out: “An em-
ployer is surely entitled to have, for example, a no-

3 To make the point explicitly: When an employer takes ad-
verse action against an employee because of an employee’s prac-
tice that is religiously grounded, it is acting “because of” the
employee’s “religious observance and practice”—even if the em-
ployer’s action is “neutral” in the sense that it does not target the
employee’s practice only when it is religiously grounded. Aber-
crombie, 575 U.S. at 775; see 42 U.S.C. § 2000e-2(a); 42 U.S.C.
§ 2000e(j).
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headwear policy as an ordinary matter. But when an
applicant requires an accommodation as an ‘aspec[t] of
religious practice . . ., it is no response that the subse-
quent ‘faillure] ... to hire’ was due to an otherwise-
neutral policy.” Id. (ellipses in original).

As one commentator has put it, this Court in Aber-
crombie, “for the first time, emphasized that § 701(j)
mandates more than formal equality. ... The Court
used different rhetoric than it had in its earlier deci-
sions in Hardison and [Ansonia Bd. of Ed. v.] Phil-
brook, [479 U.S. 60 (1986),] where it emphasized formal
equality.” Debbie N. Kaminer, Religious Accommoda-
tion in the Workplace: Why Federal Courts Fail to Pro-
vide Meaningful Protection of Religious Employees, 20
Tex. Rev. L. & Pol. 107, 130 (2015). Abercrombie has cut
the legs out from under the de minimis standard, and
this Court should now confirm that fact.

This reasoning in Abercrombie was important to
the Court’s ultimate holding there: that an employer
can be held liable for refusing to accommodate an em-
ployee’s practice that is religiously grounded even if
the employer had no actual knowledge that the prac-
tice was religious. Abercrombie & Fitch, the employer,
had argued that a claim for accommodation could be
brought only as a disparate-impact claim, not as a dis-
parate-treatment (or intentional-discrimination) claim.
575 U.S. at 774. Specifically, the company argued that
“the statute limit[s] disparate-treatment claims to only
those employer policies that treat religious practices
less favorably than similar secular practices.” Id. at
775. This Court held that disparate-treatment claims
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were not so limited, and it explained its holding on the
basis that Title VII’s accommodation provision gives
“favored treatment,” not “mere neutrality[,] with re-
gard to religious practices.” Id.

The reasoning in Abercrombie aligns with Justice
Marshall’s dissent in Hardison, not with the majority.
As that dissent explained, the Hardison majority’s
claim that Title VII focuses only on “intentional dis-
crimination” against religion, and rejects “unequal
treatment” favoring employee religious practices, is ir-
reconcilable with the very concept of accommodation:

The accommodation issue by definition arises
only when a neutral rule of general applica-
bility conflicts with the religious practices of a
particular employee. . . . In each instance, the
question is whether the employee is to be ex-
empt from the rule’s demands. To do so will
always result in a privilege being “allocated
according to religious beliefs,” unless the em-
ployer gratuitously decides to repeal the rule
in toto. What the statute says, in plain words,
is that such allocations are required unless
“undue hardship” would result.

Hardison, 432 U.S. at 87-88 (Marshall, J., dissenting).
Hardison’s de minimis standard, which could be read
to reject “even the most minor special privilege to reli-
gious observers to enable them to follow their faith”
(id. at 87), therefore rests on the very misunderstand-
ing of Title VII that this Court has now rejected in
Abercrombie.
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C. The De Minimis Standard Particularly
Harms Accommodation of Religious Mi-
norities, as an Examination of Lower-
Court Cases Confirms.

Title VII's religious-accommodation provision is
particularly vital to the protection of minority religious
practices. Because facially or formally neutral work-
place policies by nature reflect the perspective of the
cultural majority, they will disproportionately come
into conflict with the practices of religious minorities.
Therefore, a meaningful requirement of religious ac-
commodation disproportionately protects religious mi-
norities—but a weak accommodation requirement,
conversely, disproportionately hurts them.

These disproportionate effects appear in a list of
reported religious accommodation cases, from 2000 to
the present, decided on summary judgment motions
concerning “undue hardship.” See Appendix to this
brief.* In the Appendix, we identify the religion of the
employee claimants in those cases. Of 132 cases where
the employee’s religion is apparent, the number of
cases involving claimants of varying faiths are:

General Christian 37
Seventh-day Adventist 28
Muslim 23

4 The list in the Appendix here draws on and updates a table
of cases set forth in the Appendix to the petition for certiorari in
Patterson v. Walgreen Co., No. 18-349 (cert. denied, 140 S. Ct. 685
(2020)), at 35a-67a.
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Sabbatarian Christian sects
Jehovah’s Witness

Jewish

Idiosyncratic religions
Pentecostal Christian
Hebrew Israelite
Non-religious

Rastafarian

Sikh

(G R RN N O OIS B

[\

African religions

Muslims, a classic religious minority in the United
States, constitute 17.4 percent of this large set of ac-
commodation decisions (23 of 132), even though, ac-
cording to a comprehensive 2014 study, they constitute
only 0.9 percent of the population. Pew Research Cen-
ter, America’s Changing Religious Landscape, at 4
(May 12, 2015), http://www.pewforum.org/wp-content/
uploads/sites/7/2015/05/RLS-08-26-full-report.pdf.5 Over-
all, claims by members of non-Christian faiths (Mus-
lims, idiosyncratic faiths, Jews, Hebrew Israelites,
Rastafarians, Sikhs, and African religions) make up
35.6 percent of the accommodation cases (47 of 132),

5 Since 2014, the shares of some religions as a percentage
of the overall population have changed slightly; we note such
changes in the Appendix. The changes in no way alter the conclu-
sions in this brief’s text that minority religions are disproportion-
ately represented, to a significant degree, in accommodation
cases.
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even though non-Christian faiths made up only 5.9
percent of the population in 2014 (and significantly
less than that in earlier years). America’s Changing
Religious Landscape, supra, at 4. The percentage of
cases in the Appendix involving religious minorities
climbs to 62.1 percent when one combines the various
non-Christians (35.6 percent of the cases) with Chris-
tian groups that follow the minority practice of Satur-
day Sabbath observance: Seventh-day Adventists (28
of 132, or 21.2 percent of the cases) and other small
Saturday-observing sects (7 of 132, or 5.3 percent of the
cases).®

II. Under the Proper Definition of the Term,
USPS Failed to Show that Accommodating
Groff Would Cause “Undue Hardship.”

As discussed above, the proper definition—the or-
dinary meaning—of “undue hardship” requires a
suffering, deprivation, or oppression that is serious
enough as to be undue or excessive. See supra pp. 8-9.
This ordinary-meaning definition also fits the phrase’s

6 The overall list of cases reflects a variety of religious obser-
vances and practices conflicting with employer rules. For exam-
ple, among Muslims the cases involve the ability to conduct
prayer during the workday, see, e.g., Mohamed v. 1st Class Staff-
ing, LLC, 286 F. Supp. 3d 884 (S.D. Ohio 2017) (space for prayer);
to wear a beard, see, e.g., Hussein v. The Waldorf-Astoria, 134
F. Supp. 2d 591 (S.D.N.Y. 2001); and to wear a hijab or woman’s
headscarf, see, e.g., EEOC v. Abercrombie & Fitch Stores, Inc.,
731 F.3d 1106 (10th Cir. 2013), rev’d, 575 U.S. 768 (2015).
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definition in other civil rights statutes as “significant
difficulty or expense.”

Under the proper definition, USPS failed to show
that accommodating Groff’s religious practice would
cause “undue hardship.” Amici therefore agree with
petitioner that he should have been granted summary
judgment, or at the very least that summary judgment
against him was improper because there is a question
of fact whether the alleged scheduling difficulties and
morale problems to which USPS pointed actually rose
to the level of excessive oppression of USPS’s business
or “significant difficulty or expense.” Petitioner ex-
plains how “USPS could and did accommodate Groff
without any undue hardship on the conduct of its busi-
ness,” and how any “effects on USPS’s operations re-
sulting from the alleged imposition on Groff’s co-
workers . .. were minimal, avoidable, and confined to
the six-week-per-year peak season.” Br. for Pet’r 44, 46.
Amici also agree that the court of appeals’ reliance on
alleged employee morale problems to satisfy an al-
ready low standard for accommodation “effectively
subject[s] Title VII religious accommodation to a heck-
ler’'s veto by disgruntled employees.” Pet. App. 28a
(Hardiman, J., dissenting).

V'S
v
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CONCLUSION

For the foregoing reasons, this Court should over-
rule Hardison’s “de minimis” standard and adopt an

interpretation consistent with the text and purpose of
Title VII.

The Court should reverse the judgment of the
court of appeals and direct entry of summary judgment
for Groff or at least reverse the grant of summary judg-
ment for USPS.
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APPENDIX

Breakdown by Employee’s Religion
in Religious Accommodation Cases
in which Summary Judgment
Was Granted from 2000-Present

Cases in the list are drawn from a list of decisions in
the Petition for Certiorari, Patterson v. Walgreen Co.,
No. 18-349, Pet. App. 35a-67a, and have been supple-
mented with additional cases decided after that list
was compiled and through February 8, 2023.! Unless
otherwise indicated, percentages of the U.S. population
for particular faiths are drawn from the figures at Pew
Research Center, America’s Changing Religious Land-
scape, at 4 (May 12, 2015), http://www.pewforum.org/
wp-content/uploads/sites/7/2015/05/RLS-08-26-full-
report.pdf (hereinafter “America’s Changing Religious
Landscape”). Pew has collected less detailed information
on religion in later research, and more recent figures
are included in the footnotes. Pew Research Center,
Detailed Tables, at 1, https://www.pewresearch.org/
religion/wp-content/uploads/sites/7/2019/10/Detailed-
Tables-v1-FOR-WEB.pdf (last visited Feb. 17, 2023)
(hereinafter “Detailed Tables”).

1 Cases are organized by religious affiliation of the plaintiff
employee, and within each religious group ordered by circuit
number (including district court decisions within each circuit).
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General Christian: 37 of 132 (28.0 percent of
cases versus approximately 65 percent of pop-

ulation)?

1. O’Brien v. City of Springfield, 319 F. Supp. 2d
90 (D. Mass. 2003)

2.  Rivera v. Choice Courier Sys., Inc., 2004 WL
1444852 (S.D.N.Y. June 25, 2004)

3. Zdunski v. Erie 2-Chautauqua-Cattaraugus
Boces, 2022 WL 816010 (W.D.N.Y. Feb. 16,
2022)

4. Quental v. Connecticut Comm’n on Deaf &
Hearing Impaired, 122 F. Supp. 2d 133 (D.
Conn. 2000)

5. E.E.O.C.v. Aldi, Inc., 2008 WL 5429624 (W.D.
Pa. Dec. 31, 2008)

6. Aukamp-Corcoran v. Lancaster Gen. Hosp.,
2022 WL 507479 (E.D. Pa. Feb. 18, 2022)

7. Groff v. Dejoy, 35 F.4th 162 (3d Cir. 2022)

8. Jacobs v. Scotland Mfg., Inc.,2012 WL 2366446

(M.D.N.C. June 21, 2012)

2 The 2015 Pew study, America’s Changing Religious Land-
scape, lists Christians as 70.6 percent of the population. In this
Appendix, we separate out Pentecostal Christians (4.6 percent)
and Jehovah’s Witnesses (0.8 percent). Subtracting those groups
leaves our category of “general” Christians as approximately 65
percent of the population. The updated Detailed Tables lists all
Christians as 65 percent of the population in 2019, but it does not
separate out Pentecostal Christians and Jehovah’s Witnesses.
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

App. 3

Brennan v. Deluxe Corp., 2021 WL 2155004
(D. Md. May 27, 2021)

Daniel v. Kroger Ltd. Pship I, 2011 WL
5119372 (E.D. Va. Oct. 27, 2011)

Andrews v. Virginia Union Univ., 2008 WL
2096964 (E.D. Va. May 16, 2008)

U.S. Equal Employment Opportunity Comm’n
v. Consol Energy, Inc., 2015 WL 106166
(N.D.W. Va. Jan. 7, 2015), affd, 860 F.3d 131
(4th Cir. 2017)

Moore v. Metro. Human Serv. Dist., 2010 WL
1462224 (E.D. La. Apr. 8, 2010)

Gay v. Lowe’s Home Centers, Inc., 2007 WL
1599750 (S.D. Miss. June 4, 2007)

Shatkin v. Univ. of Texas at Arlington, 2010
WL 2730585 (N.D. Tex. July 9, 2010)

George v. Home Depot Inc.,51 F. App’x 482 (5th
Cir. 2002)

Daniels v. City of Arlington, Tex., 246 F.3d 500
(5th Cir. 2001)

Davis v. Fort Bend Cty., 765 F.3d 480 (5th Cir.
2014)

Jiglov v. Hotel Peabody, G.P., 719 F. Supp. 2d
(W.D. Tenn. 2010)

Virts v. Consol. Freightways Corp. of Dela-
ware, 285 F.3d (6th Cir. 2002)

US. E.E.O.C. v. Bridgestone/Firestone, Inc., 95
F. Supp. 2d 913 (C.D. Il1. 2000)



22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

App. 4

Bolden v. Caravan Facilities Mgmt., LLC, 112
F. Supp. 3d 785 (N.D. Ind. 2015)

Villareal v. Rocky Knoll Health Ctr., 2022 WL
17092090 (E.D. Wis. Nov. 21, 2022)

Walker v. Alcoa, Inc., 2008 WL 2356997 (N.D.
Ind. June 9, 2008)

Kluge v. Brownsburg Cmty. Sch. Corp., 548
F. Supp. 3d 814 (S.D. Ind. 2021)

Noesen v. Med. Staffing Network, Inc., 232 F.
App’x 581 (7th Cir. 2007)

Adams v. Retail Ventures, Inc., 325 F. App’x
440 (7th Cir. 2009)

Kenner v. Domtar Indus., Inc., 2006 WL
522468 (W.D. Ark. Mar. 3, 2006)

EEOC v. Kroger Ltd. P’ship, No. 4:20-cv-1099-
LPR, 2022 WL 2276835 (E.D. Ark. June 23,
2022)

Seaworth v. Pearson, 203 F.3d 1056 (8th Cir.
2000)

Slater v. Douglas Cty., 743 F. Supp. 2d 1188
(D. Or. 2010)

Kennedy v. Bremerton Sch. Dist., 2020 WL
1062776 (W.D. Wash. Mar. 5, 2020)

Peterson v. Hewlett-Packard Co., 358 F.3d 599
(9th Cir. 2004)

Berry v. Dep’t of Soc. Servs., 447 F.3d 642 (9th
Cir. 2006)
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35. Ross v. Colorado Dep’t of Transp., 2012 WL
5975086 (D. Colo. Nov. 14, 2012)

36. Lindsey v. Bridge Rehab, Inc., 369 F. Supp. 3d
1204 (N.D. Ala. 2019)

37. Dixon v. The Hallmark Companies, Inc., 627
F.3d 849 (11th Cir. 2010)

Seventh-day Adventist: 28/132 (21.2 percent of
cases versus 0.5 percent of population)?

1. Leonce v. Callahan, 2008 WL 58892 (N.D. Tex.
Jan. 3, 2008)

2. Jones v. United Parcel Serv., Inc., 2008 WL
2627675 (N.D. Tex. June 30, 2008)

3. E.E.O.C. v. Dalfort Aerospace, 2002 WL
255486 (N.D. Tex. Feb. 19, 2002)

4. Ford v. City of Dallas, Tex., 2007 WL 2051016
(N.D. Tex. July 12, 2007)

5. Vaughn v. Waffle House, Inc., 263 F. Supp. 2d
1075 (N.D. Tex. 2003)

6. Antoine v. First Student, Inc., 713 F.3d 824
(5th Cir. 2013)

7. Morris v. Four Star Paving, LLC, 2013 WL
1681835 (M.D. Tenn. Apr. 17, 2013)

3 America’s Changing Religious Landscape, supra, Appendix
B (Classification of Protestant Denominations), at 102. The 2019
Detailed Tables, supra, do not provide updated information on
Seventh-day Adventists.
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11.

12.

13.
14.

15.

16.

17.

18.

19.

20.

21.

App. 6
Prach v. Hollywood Supermarket, Inc., 2010
WL 3419461 (E.D. Mich. Aug. 27, 2010)

Crider v. Univ. of Tennessee, Knoxville, 492 F.
App’x 609 (6th Cir. 2012)

Burdette v. Fed. Exp. Corp., 367 F. App’x (6th
Cir. 2010)

Filinovich v. Claar, 2005 WL 2709284 (N.D.
I1l. Oct. 19, 2005)

E.E.O.C. v. Walmart Stores E. LP, 2020 WL
247462 (W.D. Wis. Jan. 16, 2020)

Rose v. Potter, 90 F. App’x 951 (7th Cir. 2004)

Maroko v. Werner Enterprises, Inc., 778
F. Supp. 2d 993 (D. Minn. 2011)

Brown v. Hot Springs Nat. Park Hosp. Hold-
ings, LLC, 2013 WL 1968483 (E.D. Ark. May
13,2013)

Harrell v. Donahue, 638 F.3d 975 (8th Cir. 2011)

Enriquez v. Gemini Motor Transp. LP, 2021
WL 5908208 (D. Ariz. Dec. 14, 2021)

Cassel v. SkyWest, Inc., 2022 WL 375855 (D.
Utah Feb. 8, 2022)

Tabura v. Kellogg USA, 880 F.3d 544 (10th Cir.
2018)

Rice v. US.F. Holland, Inc., 410 F. Supp. 2d
1301 (N.D. Ga. 2005)

Sutton v. DirecTV LLC, 2022 WL 808692 (N.D.
Ala. Mar. 16, 2022)



22.

23.

24.

25.

26.

27.

28.

App. 7

Kilpatrick v. Hyundai Motor Mfg. Alabama,
LLC,911 F. Supp. 2d 1211 (M.D. Ala. 2012)

Ashley v. Chafin, 2009 WL 3074732 (M.D. Ga.
Sept. 23, 2009)

Cameau v. Metro. Atlanta Rapid Transit Auth.,
2014 WL 11379548 (N.D. Ga. Feb. 20, 2014)

Patterson v. Walgreen Co., 727 F. App’x 581
(11th Cir. 2018)

Dalberiste v. GLE Associates, Inc., 2020 WL
2529752 (11th Cir. 2020)

Jean-Pierre v. Naples Cmty. Hosp. Inc., 2019
WL 4737587 (M.D. Fla. Sept. 27, 2019), aff d,
2020 WL 3121297 (11th Cir. 2020)

E.E.O.C. v. Rent-A-Ctr., Inc., 917 F. Supp. 2d
112 (D.D.C. 2013)

Muslim: 23/132 (17.4 percent of cases versus 0.9
percent of population)*

1.

Robinson v. Children’s Hosp. Boston, 2016 WL
1337255 (D. Mass. Apr. 5, 2016)

Hussein v. Hotel Employees & Rest. Union, Lo-
cal 6,108 F. Supp. 2d 360 (S.D.N.Y. 2000)

Hussein v. The Waldorf-Astoria, 134 F. Supp. 2d
591 (S.D.N.Y. 2001)

4 The Detailed Tables, supra, state that Muslims made up 1
percent of the U.S. population in 2019.



10.

11.

12.

13.

14.

15.

16.

App. 8

Wilkerson v. Metro. Transp. Auth., 2021 WL
5761649 (S.D.N.Y. Dec. 3, 2021)

Wallace v. City of Philadelphia, 2010 WL
1730850 (E.D. Pa. Apr. 26, 2010)

E.E.O.C. v. GEO Grp., Inc., 616 F.3d 265 (3d
Cir. 2010)

Webb v. City of Philadelphia, 562 F.3d 256 (3d
Cir. 2009)

U.S. EEOC v. Greyhound Lines, Inc., 2021 WL
5233754 (D. Md. Nov. 9, 2021)

Abdelwahab v. Jackson State Univ., 2010 WL
384416 (S.D. Miss. Jan. 27, 2010)

Mohamed v. 1st Class Staffing, LLC, 286
F. Supp. 3d 884 (S.D. Ohio 2017)

King v. Borgess Lee Mem’l Hosp., 2015 WL
852324 (W.D. Mich. Feb. 26, 2015)

Mohamed-Sheik v. Golden Foods/Golden Brands
LLC,2006 WL 709573 (W.D. Ky. Mar. 16, 2006)

Stanley v. ExpressdJet Airlines, Inc., 356 F. Supp.
3d 667 (E.D. Mich. 2018), aff’d, 808 F. App’x
351 (6th Cir. 2020)

Nichols v. Illinois Dep’t of Transportation, 152
F. Supp. 3d 1106 (N.D. I11. 2016)

Hussaini v. G4S Secure Sols. (USA) Inc., 379
F. Supp. 3d 679 (N.D. I11. 2019)

U.S. Equal Employment Opportunity Comm’n
v. Abercrombie & Fitch Stores, Inc., 966
F. Supp. 2d 949 (N.D. Cal. 2013)



17.

18.

19.

20.

21.

22.

23.

App. 9

E.E.OC. v. Alamo Rent-A-Car LLC, 432
F. Supp. 2d 1006 (D. Ariz. 2006)

Fazlovic v. Maricopa Cty., 2012 WL 12960870
(D. Ariz. Sept. 28, 2012)

E.E.O.C.v. JBS USA, LLC, 2013 WL 3302429
(D. Colo. July 1, 2013)

Farah v. A-1 Careers, 2013 WL 6095118 (D.
Kan. Nov. 20, 2013)

E.E.O.C. v. 704 HTL Operating, LLC, 979
F. Supp. 2d 1220 (D.N.M. 2013)

Equal Employment Opportunity Comm’n uv.
Jetstream Ground Serus., Inc., 134 F. Supp. 3d
1298 (D. Colo. 2015)

E.E.O.C. v. Abercrombie & Fitch Stores, Inc.,
731 F.3d 1106 (10th Cir. 2013), rev’d, 575 U.S.
768 (2015)

Other (or Unspecified) Saturday-Sabbatarian
Sects: 7/132 (5.3 percent of cases)

1.

Rumfola v. Total Petrochemical USA, Inc.,
2012 WL 860405 (M.D. La. Mar. 13, 2012)

Stolley v. Lockheed Martin Aeronautics Co.,
228 F. App’x 379 (5th Cir. 2007)

O’Barr v. United Parcel Serv., Inc., 2013 WL
2243004 (E.D. Tenn. May 21, 2013)

E.E.O.C. v. Texas Hydraulics, Inc., 583
F. Supp. 2d 904 (E.D. Tenn. 2008)



App. 10
Creusere v. James Hunt Constr., 83 F. App’x
709 (6th Cir. 2003)

E.E.O.C. v. Chemsico, Inc., 216 F. Supp. 2d 940
(E.D. Mo. 2002)

Logan v. Organic Harvest, LLC, 2020 WL
1547985 (N.D. Ala. Apr. 1, 2020)

Jehovah’s Witness: 7/132 (5.3 percent versus 0.8
percent of population)?®

1.

Shepherd v. Gannondale, 2014 WL 7338714
(W.D. Pa. Dec. 22, 2014)

Westbrook v. N. Carolina A & T State Univ., 51
F. Supp. 3d 612 (M.D.N.C. 2014)

Weber v. Roadway Exp., Inc.. 199 F.3d 270 (5th
Cir. 2000)

Barton v. Metro. Gov’t of Nashville and Da-
vidson Cty., 2022 WL 989100 (M.D. Tenn. Mar.
31, 2022)

Small v. Memphis Light, Gas and Water, 952
F.3d 821 (6th Cir. 2020)

E.E.O.C. v.Sw. Bell Tel., L.P.,550 F.3d 704 (8th
Cir. 2008)

Zamora v. Gainesville City Sch. Dist., 2015
WL 12851549 (N.D. Ga. June 22, 2015)

5 The 2019 Detailed Tables, supra, do not provide updated
figures for this category.
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Idiosyncratic Religions: 4/132 (3.0 percent of

cases)
1.

Cloutier v. Costco Wholesale Corp., 390 F.3d
126 (1st Cir. 2004)

Lorenz v. Wal-Mart Stores, 225 F. App’x 302
(5th Cir. 2007)

Lizalek v. Invivo Corp., 314 F. App’x 881 (7th
Cir. 2009)

E.E.O.C. v. Papin Enterprises, Inc., 2009 WL
961108 (M.D. Fla. Apr. 7, 2009)

Pentecostal Christian: 4/132 (3.0 percent of
cases versus 4.6 percent of population)®

1.

Rojas v. GMD Airlines Servs., Inc., 254
F. Supp. 3d 281 (D.P.R. 2015)

Chavis v. Wal-Mart Stores, Inc., 265 F. Supp.
3d 391 (S.D.N.Y. 2017)

Finnie v. Lee Cty., Miss., 907 F. Supp. 2d 750
(N.D. Miss. 2012)

E.E.O.C. v. Oak-Rite Mfg. Corp., 2001 WL
1168156 (S.D. Ind. Aug. 27, 2001)

6 America’s Changing Religious Landscape, Appendix B, at
101. The 2019 Detailed Tables, supra, do not provide updated fig-
ures for this category.
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Jewish: 9/132 (6.8 percent of cases versus 1.9
percent of population)’

1.

Litzman v. New York City Police Dep’t, 2013
WL 6049066 (S.D.N.Y. Nov. 15, 2013)

Jamil v. Sessions, 2017 WL 913601 (E.D.N.Y.
Mar. 6, 2017)

Privler v. CSX Transp. Inc., 2021 WL 3603334
(N.D.N.Y. Aug. 13, 2021)

Hamilton v. City of New York, 563 F. Supp. 3d
42 (E.D.N.Y. 2021)

Vaynshelboym v. Comhar, Inc., 2021 WL
4399651 (E.D. Pa. Sep. 27, 2021)

Miller v. Port Auth. Of New York & New Jersey,
351 F. Supp. 3d 762 (D.N.J. 2018), aff’d, 788 F.
App’x 886 (3d Cir. 2019)

Hill v. Cook Cty., 2007 WL 844556 (N.D. Ill.
Mar. 19, 2007)

Bethea v. Access Bank, 2018 WL 3009114 (D.
Neb. June 15, 2018)

Wagner v. Saint Joseph’s/Candler Health Sys.,
Inc., 2022 WL 905551 (S.D. Ga. Mar. 28, 2022)

Hebrew Israelite: 5/132 (3.8 percent of cases)

1.

Cherry v. Sunoco, Inc., 2009 WL 2518221 (E.D.
Pa. Aug. 17, 2009)

" The 2019 Detailed Tables, supra, list members of the Jew-
ish faith as 2 percent of the U.S. population.
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2. Richards v. Walden Sec., 2022 WL 2835030 (D.
Md. July 20, 2022) (complaint identifies faith)

3. Batson v. Branch Banking & Tr. Co., 2012 WL
4479970 (D. Md. Sept. 25, 2012)

4. E.E.O.C. v. Thompson Contracting, Grading,
Paving, & Utilities, Inc., 499 F. App’x 275 (4th
Cir. 2012)

5. Hebrew v. Collier,2022 WL 4866719 (S.D. Tex.
Sep. 19, 2022)

Rastafarian: 2/132 (1.5 percent versus <0.3 per-
cent of population)?

1. Brown v. FL. Roberts & Co., 419
F. Supp. 2d 7 (D. Mass. 2006)

2.  Equal Employment Opportunity Comm’n
v. Triangle Catering, LLC, 2017 WL
818261 (E.D.N.C. Mar. 1, 2017)

Sikh: 2/132 (1.5 percent of cases versus < 0.3
percent of population)

1. Tagore v. United States, 735 F.3d 324 (5th Cir.
2013)

8 According to Pew’s study, “0.3% of American adults identify
with a wide variety of other world religions, including Sikhs,
Baha’is, Taoists, Jains, Rastafarians, Zoroastrians, Confucians and
Druze.” America’s Changing Religious Landscape at 29. Thus,
Rastafarians and Sikhs each constitute far less than 0.3 percent
apiece. The 2019 Detailed Tables do not provide a figure on the
percentage of U.S. adults who are in this category.



App. 14

2. E.E.O.C. v. Healthcare & Ret. Corp. of Am.,
2009 WL 2488110 (E.D. Mich. Aug. 11, 2009)

African Religions: 2/132 (1.5 percent of cases)
1. Adeyeye v. Heartland Sweeteners, LLC, 721
F.3d 444 (7th Cir. 2013)

2. E.E.O.C. v. Red Robin Gourmet Burgers, Inc.,
2005 WL 2090677 (W.D. Wash. Aug. 29, 2005)

Non-religious: 2/132 (1.5 percent of cases)

1. Mathis v. Christian Heating & Air Condition-
ing, Inc., 158 F. Supp. 3d 317 (E.D. Pa. 2016)

2. Nobach v. Woodland Vill. Nursing Ctr., Inc.,
799 F.3d 374 (5th Cir. 2015)
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